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INTRODUCTION

This Article is based on data collected and a report prepared as

* Professor of Clinical Studies, The University of South Carolina School of Law.
B.A. 1971, Waynesburg College; J.D. 1974, The University of South Carolina. The author

is grateful for the funding and administrative assistance provided by the South Carolina
Law Institute and Harry J. Haynsworth, Dean of Southern Illinois University School of
Law and former Chairman of the Institute. The author also wishes to acknowledge the
assistance of the numerous individuals and agencies that provided information and guidance during the course of the study. Not least among these were Valerie Swarts and
Rush Smith, the research assistants who worked on various stages of the study from the
background research through review of the final report. Everyone associated with the
indigent defense study owes a special debt of thanks to Camilla Freeman, who provided
untold assistance on this project in addition to her normal duties with the South Carolina Bar, and to Cecilia Farach of the University of South Carolina Computer Services
Division, who assisted in the design of the computer programs.
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part of an overall study of the criminal defense system in South Carolina. The objective of the study was to develop administrative, legislative, and fiscal measures to improve the delivery of defense services to
indigents in the criminal justice system. The purpose of this part of the
study was to identify weaknesses and make recommendations for improvement in the South Carolina post-conviction relief (PCR) system.
A.

Scope and Methodology of the Study

The first stage of the project studied the present system for the
assignment of counsel in PCR cases throughout South Carolina. This
study examined when counsel must be appointed under current law
and what appointment procedures or guidelines have been established
and employed at the state, circuit, and county levels. In addition to
reviewing the statutes and court rules, project members interviewed
representatives from the Office of Court Administration, the Office of
Appellate Defense, and the Attorney General's office. They then developed and distributed survey questionnaires to the forty-six clerks of
court, all public defenders, thirty-one circuit judges, and forty-six family court judges. Thirty-three public defenders, thirty-five clerks of
court, and forty-one judges responded. Surveys were sent to 486 members of the South Carolina Bar and 286 of these went to members of
the criminal law section of the Bar. Surveys were sent to another 200
Bar members, selected in a random fashion from the county lists of the
Bar to ensure a proper geographic distribution for the sample, and of
these, 109 attorneys responded.
Although each of the four surveys was designed for a specific sample or group, they were similar in the types of information they requested about appointment procedures. These questionnaires also
asked for information about the background and training of attorneys
assigned to PCR cases, and their performance. The surveys asked each
group to identify any problems in the current system and to suggest
steps that could improve the delivery and quality of representation.'
The second part of the project was the collection of similar information concerning the procedures for appointment of PCR counsel and
programs that provide PCR representation in other jurisdictions. The
first step in this process was to determine whether anyone had previously conducted any studies of this type on a national basis. Researchers contacted several national organizations: the American Bar Association, the American Civil Liberties Union, the National Association of
Criminal Defense Lawyers, the National Legal Aid and Defender Asso-

1. Copies of these survey forms and the responses are on file with the South Carolina Bar and the author.
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ciation, and the NAACP Legal Defense and Education Fund, Inc. They
also contacted some specific state and regional organizations. The prior
studies identified limited their research to representation in death penalty cases.
Survey questionnaires were developed for distribution to programs
providing legal services to prisoners (Prisoner Programs) and to statewide public defender programs (Defender Programs). In addition to
questions concerning appointment procedures, levels of compensation
for appointed counsel, and the methods of funding, these questionnaires also included inquiries about the structure of existing programs
providing representation in post-conviction relief cases.
The National Legal Aid and Defender directory and Robert L.
Spangenberg, special consultant to the Task Force, identified "Prisoner Programs" and "Defender Programs." Nine programs in eight different states received the Prisoner Program survey: Florida, Kansas,
Massachusetts, Michigan, Minnesota, New York, North Carolina, and
Texas. Project members also sent the survey to a program that provides services on a regional basis, the Southern Prisoners Defense
Committee in Atlanta, Georgia. Seven Prisoner Programs responded.
The Defender Survey was sent to forty-one offices in thirty-one different states: Alaska, California, Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois, Indiana, Kansas, Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nevada, New Hampshire, New
Jersey, New Mexico, New York, North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Vermont, Washington, West Virginia, Wisconsin,
and Wyoming. Twenty-four Defender Programs responded.
Project members transferred the information received from the
survey responses to computer scanner forms and then processed it at
the University of South Carolina Computer Services under the direction of Ms. Cecilia Farach. Researchers then evaluated the reports that
resulted from this process to determine the needs and problem areas
that exist in the South Carolina system and to determine how the approaches' used by other jurisdictions might be adapted to South
Carolina.
B. Potential Weaknesses of the Study
A potential problem present in any study involving surveys is the
size of the sample. The smaller the sample, the less certain one can be
about the conclusions reached. In the present study the data base is
further limited by respondents who lacked sufficient information to respond to some portion of the surveys.
Another potential problem is inaccuracies in the data base. These
may be the result of human errors in filling out the survey forms or in
transferring the information to scanner sheets. Errors may also exist in
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the data or records maintained by the individuals or programs responding to the surveys. In addition, there may be different interpretations of what information is requested.
Nevertheless, the survey results are as good as those from any
other similar survey. The accuracy of the data is further corroborated
by the consistency in the responses from the various groups surveyed.
C. Funding and Administration of the Project
The South Carolina Law Institute, a nonprofit corporation
chartered for the purpose of studying and improving the legal system
in South Carolina, administered the study. The overall study was
funded by a grant from the State Justice Institute and nonfederal
matching funds. The South Carolina Law Institute and the South Carolina Bar Foundation provided the funding for this specific project
through an IOLTA grant for the Administration of Justice, as part of
the nonfederal matching funds.
II. BACKGROUND
Post-conviction relief or collateral review is in many ways the
redheaded stepchild of the legal system. Post-conviction relief is
thought of by most as being a part of our criminal justice system, and
so it should be. It stands as the safeguard against illegal convictions
and confinements. Despite this important position in the criminal process, post-conviction relief is actually a civil proceeding. This is why a
defendant's right to counsel differs from2 that recognized by the courts
in other stages of the criminal process.
The criminal process in South Carolina can be divided into four
stages: (1) pretrial, (2) trial, (3) direct appeal, and (4) collateral review.
The pretrial phase begins when the accused is arrested and includes
the bail hearing, preliminary hearing, and presentment of the indictment to the grand jury. The bail procedures are designed to protect

2. A defendant's right to counsel has been established at various stages of the
criminal trial process. See, e.g., Argersinger v. Hamlin, 407 U.S. 25 (1972) (the trial);
Coleman v. Alabama, 399 U.S. 1 (1970) (preliminary hearing on probable cause); Mempa
v. Rhay, 389 U.S. 128 (1967) (sentencing); United States v. Wade, 388 U.S. 218 (1967)
(post-indictment lineup); Miranda v. Arizona, 384 U.S. 436 (1966) (pretrial custodial interrogation); Gideon v. Wainwright, 372 U.S. 335 (1963) (the trial); Douglas v. California,
372 U.S. 353 (1963) (initial appeal as of right); Hamilton v. Alabama, 368 U.S. 52 (1961)
(pretrial arraignment when defenses must be pleaded or waived); Moore v. Michigan, 355
U.S. 155 (1957) (entering of plea of guilty). But see Kirby v. Illinois, 406 U.S. 682 (1972)
(no right to counsel at pre-indictment lineup).
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noncapital defendants from unnecessary pretrial detention.3 Similarly,
the preliminary hearing is an informal hearing to determine whether
sufficient evidence exists to detain the defendant for trial. 4 If an individual is charged with a crime beyond the trial jurisdiction of the magistrate-level courts, the indictment must be presented to the grand
jury.5
The trial stage refers to the process by which a court determines
guilt or innocence. This may result from a plea of guilty or a verdict
rendered at a bench or jury trial.0 Post-trial motions for a new trial are
also included at this stage to provide the trial court with an opportu7
nity to correct errors that may have occurred during the trial.
Upon conviction the defendant has the right to appeal to the
South Carolina Supreme Court.8 The direct appeal provides a means
for reviewing and correcting errors of law that appear in the trial record. The court will not address issues of fact that are not included in
the record and will not normally remedy errors that were not preserved
at trial.
The final stage in the process is collateral review. This procedure
stands as the last protection against illegally ordered confinement. In
South Carolina the procedure is post-conviction relief. Typically, these
challenges involve claims that cannot be presented at trial or on direct
appeal. Often the claims require additional facts that can only be developed through the testimony of witnesses at an evidentiary hearing.
At the federal court level, habeas corpus provides a similar procedure
for considering federal constitutional claims that have been presented
to and rejected by the state courts.' The focus of this report is on representation at this crucial stage of post-conviction relief.
Post-conviction review in South Carolina is provided for in the
Uniform Post-Conviction Procedure Act.' 0 The Act "is designed to in-

3. S.C.

CODE ANN. §§ 17-15-10 to -230 (Law. Co-op. 1976).
4. S.C. CRIM. PRAC. R. 9.
5. U.S. CONST. amend. V; S.C. CONST. art. I, § 11.
6. S.C. CODE ANN. 8 17-23-80 (Law. Co-op. 1976); see also S.C. CONST. art. I, § 14.
7. S.C. CODE ANN. § 17-23-110 (Law. Co-op. 1976).
8. See id. § 18-1-30; S.C. App. CT. R. 201.
9. 28 U.S.C. § 2254 (1988). For discussion of some specific restrictions, see McCleskey v. Zant, 111 S. Ct. 1454 (1991) (failure to raise claim in initial federal habeas
corpus petition barred consideration of successive petition absent showing of "cause"
and "prejudice"); Wainwright v. Sykes, 433 U.S. 72 (1977) (federal habeas corpus review
of Miranda claim barred by respondent's failure to object under Florida contemporaneous objection rule); Stone v. Powell, 428 U.S. 465 (1976) (constitution does not require
that prisoner be granted federal habeas corpus on ground of unconstitutional search and
seizure when the claim was fully litigated in state court).
10. S.C. CODE ANN. §§ 17-27-10 to -120 (Law. Co-op. 1976).
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corporate all rights available under federal habeas corpus."" The procedure is separate from the appeals process and supplants other means
of collaterally attacking a conviction or sentence in state courts. 2
Little or no legislative history exists for the Uniform Post-Conviction Procedure Act (South Carolina Act).13 The procedure in South
Carolina is based on the Revised Uniform Post-Conviction Procedure
Act (Uniform Act)" approved in 1966 by the National Conference of
Commissioners on Uniform State Laws and the American Bar Association. As a result, the legislative history of the Uniform Act provides
insight into the intended goals of the South Carolina Act.
The stated objectives of the Uniform Act are twofold: "to establish
a post-conviction procedure which meets the minimum standards of
justice; and to reduce the use of federal habeas corpus to review decisions of state courts to the extent this can be done by state law or by
rule of court."' 5 The South Carolina Act, which differs only slightly
from the Uniform Act, contains little to indicate a deviation from these
objectives.' 6 Although a version of the Uniform Act was approved first
in 1955, the 1966 revision was designed to address intervening decisions of the United States Supreme Court. 7 The 1966 revision also was
"prepared contemporaneously with the development by the American
Bar Association of the first edition of its Standards of Criminal Justice
. . . [so that it] reflected the Standards on Post-Conviction Reme-

11. Finklea v. State, 273 S.C. 157, 158, 255 S.E.2d 447, 447-48 (1979).
12. S.C. CODE ANN. § 17-27-20 (Law. Co-op. 1976).
13. A search in the South Carolina State Archives revealed only that the bill was
originally introduced in the House by the Judiciary Committee on April 2, 1969, and
moved swiftly through the second and third readings. It was sent to the Senate on April
8, where it was read and referred to the Committee on Judiciary. On April 16, 1969, the
Committee submitted a favorable report. The bill was enrolled for ratification on April
23, and was ratified on April 29, 1969. No committee reports or staff memoranda were
included in the file at the Archives.
14. The South Carolina Act was based on the 1966 Revised Act, 11 U.L.A. 485
(1974). A second revision of the Uniform Post-Conviction Procedure Act was approved in
1980. 11 U.L.A. 243 (Supp. 1980).
15. 11 U.L.A. commissioners' prefatory note 481 (1974).
16. Although most sections of the South Carolina Act contain changes from the
Uniform Act, the majority of these changes are minor and have little or no impact on the
intent of the act. There are two changes, however, that demonstrate a clear intent on the
part of the General Assembly to deviate from the procedures of the Uniform Act. One is
in the availability of discovery. In § 17-27-70(c) of the South Carolina Act, "answers to
interrogatories" is omitted following "pleadings, depositions." In § 17-27-80, "including
pre.trial and discovery procedures" is omitted from the end of the third sentence. The
second change has a more direct impact on this study because it relates to the availability and funding of counsel under § 17-27-60.
17. 11 U.L.A. commissioners' prefatory note 482 (1974).

https://scholarcommons.sc.edu/sclr/vol42/iss2/6

6

1991]

INDIGENT DEFENSE SERVICES

Cowden: Indigent Defense Services for Post-Conviction Relief in South Car

dies."18 Several cases decided in 1963 had made it necessary to revise
the Act."' One commentator stated:
Under the 1963 decisions, the federal district courts were empowered
to review any alleged federal constitutional defect in the process leading to a state criminal conviction, whether or not it had been raised in
the state proceeding and whether or not it had been passed upon by
the state courts. Federal district courts were empowered to hold de
novo evidentiary hearings on any such alleged federal violations. This
sweeping authority substantially altered the relationship between the
federal judiciary and the state courts in criminal cases.20
These decisions, coupled with the inadequacies of many state procedures for collateral review, resulted in a substantial increase in the

number of federal habeas corpus applications. 21 This increase in
habeas corpus cases led the Supreme Court to grant certiorari in Case
v. Nebraska22 to consider whether the Fourteenth Amendment requires
the states to provide an "adequate corrective process" for hearing and
deciding claims of federal constitutional violations. Although the Court
never reached this issue,23 Justice Brennan outlined the attributes of a
state post-conviction procedure that would reduce the burden on the
federal courts and the resulting "irritant of participation by the federal
district courts in state criminal procedure. '24 These attributes are incorporated into both the Uniform and South Carolina Acts.
An individual entitled to post-conviction review2 begins the procedure by filing an application with the clerk of court in the court
where conviction occurred. 28 The South Carolina Supreme Court has

18. 11 U.L.A. commissioners' prefatory note 243 (Supp. 1980).
19. Sanders v. United States, 373 U.S. 1 (1963); Fay v. Noia, 372 U.S. 391 (1963);
Townsend v. Sain, 372 U.S. 293 (1963).
20. Meador, StraighteningOut Federal Review of State Criminal Cases, 44 OHIO
ST. L.J. 273-74 (1983).
21. See Case v. Nebraska, 381 U.S. 336, 338 (1965) (Clark, J., concurring). See also
id. at 344 (Brennan, J., concurring). South Carolina was a state which had inadequate
procedures. Under South Carolina law the writ of habeas corpus was addressed to the
question of jurisdiction and was not to be used as a substitute for an appeal. E.g.,
Wheeler v. State, 247 S.C. 393, 147 S.E.2d 627 (1966); Ex Parte Bond, 9 S.C. 80 (1877).
According to Whaley, Handbook of South Carolina Trial and Appellate Practice, 11
S.C.L.Q. 208 (Supp. 3A 1959), the writs of error coram nobis and coram vobis were not
authorized in South Carolina.
22. 381 U.S. 336, 337 (1965).
23. While the case was pending before the Supreme Court, Nebraska enacted a
new statute establishing a post-conviction procedure and the case was remanded for reconsideration in light of that statute. See id. at 341.
24. Id. at 346 (Brennan, J., concurring).
25. See S.C. CODE ANN. § 17-27-20 (Law. Co-op. 1976).
26. Id. § 17-27-40.

Published by Scholar Commons, 2020

7

SOUTH CAROLINA LAW REVIEW
[Vol. 42
South Carolina Law Review, Vol. 42, Iss. 2 [2020], Art. 6

prescribed the form of the application." Upon completion the form
must be notarized. If the applicant is indigent, an affidavit to that effect must be attached. The applicant must "set forth in concise form
the answers to each applicable question."2
The United States Supreme Court has held that an indigent defendant has a constitutional right to have counsel appointed to represent him through the first appeal. 29 However, the Court has declined to extend such a right to an indigent prisoner who challenges his
conviction or sentence in a collateral proceeding such as a PCR proceeding.30 Also, the South Carolina Supreme Court has held that applicants do not have a constitutional or a statutory right to counsel for
post-conviction relief.31 In an unusual situation, the court recently
heard oral argument 32 on the issue of whether an applicant has a right
to effective assistance of counsel on post-conviction relief. 33 It remains
to be seen whether the court will specifically create such a right, which
might cause an additional wave of collateral review challenging the
quality of representation provided by post-conviction counsel.34
However, pursuant to statute,3 5 the South Carolina Supreme Court
has mandated appointment of counsel for an indigent whose post-conviction relief application "presents questions of law or issues of fact
requiring a hearing." 36 The scope of the rule is more limited than its
plain language suggests. The South Carolina Act permits summary dismissal of an application if the court determines that the application
raises no "genuine issue of material fact.13 7 Thus, the supreme court
has held that no hearing is required when an application raises only a

27. Id. § 17-27-50; S.C.R. Civ. P. 71.1, Form 5.
28. S.C.R. Civ. P. 71.1.

29. Douglas v. California, 372 U.S. 353 (1963).
30. Murray v. Giarratano, 492 U.S. 1 (1989), cert. denied, 111 S. Ct. 83 (1990);

Pennsylvania v. Finley, 481 U.S. 551 (1987); Ross v. Moffitt, 417 U.S. 600 (1974).
31. Wood v. State, 257 S.C. 179, 184 S.E.2d 702 (1971).
32. S.C. App. CT. R. 227(h) provides that petitions for certiorari review of PCR
cases "will not be considered by the Supreme Court without oral argument."

33. Aice v. State, No. 90-31, filed January 10, 1990; argued October 5, 1990. In Aice
the petitioner argued that in Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988), the
court "implicitly recognized a state right to effective assistance of counsel on collateral
review" and thus "the due process clause of the Fourteenth Amendment requires that
counsel's performance comport with the standards of competence set forth in Washing-

ton v. Strickland, [sic] 466 U.S. 668 (1984)." Brief of Petitioner-Appellant at 12.
34. Adoption of Aice's position will make the need for trained attorneys with expe-

rience in PCR representation even more important if additional litigation is to be
avoided.
35. S.C. CODE ANN. § 17-27-110 (Law. Co-op. 1976).
36. S.C.R. Civ. P. 71.1(d).
37. S.C. CODE ANN. § 17-27-70(c) (Law. Co-op. 1976).
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question of law.38 Moreover, the applicant's right to counsel attaches
only if a hearing is required." '
A common allegation in applications for post-conviction relief in
South Carolina is that at trial the prisoner was denied effective assistance of counsel. The South Carolina Supreme Court has held that this
allegation presents a prima facie case of violation of constitutional
rights, and that a hearing is required to resolve the issue.' 0 More recently the court has cast its holdings on such claims in the following
terms: if an allegation of ineffective assistance of counsel is not conclusively refuted by the trial record, this raises a fact issue that requires a
hearing, 1 and counsel shall be appointed for the applicant. 42 On the
allegation of ineffective
other hand, if the record is found to refute the
43
assistance of counsel, no hearing is required.
South Carolina also provides for appointment of counsel for an indigent appealing from a post-conviction relief hearing. 44 As a result,
the procedure established in Anders v. California5 has been used by
attorneys, and approved by the South Carolina Supreme Court, as the
4
proper method for withdrawal in meritless post-conviction appeals.
In Pennsylvania v. Finley47 the United States Supreme Court reasoned, however, that because an indigent has no right to counsel in
post-conviction review, the procedure for withdrawal set up in Anders
does not apply. 48 The Court also rejected the argument that Anders
should apply if the state created a right to counsel for indigent postconviction relief applicants. 4 The Court held that Anders applied only
if a constitutional right to appointed counsel existed.5 0 Thus in South
Carolina, even though a limited right to counsel exists, attorneys are
technically no longer required by federal constitutional law to follow
the Anders procedure for withdrawal. Nevertheless, consistent with its
long-established position favoring assistance of counsel in post-convic-

38. Ballew v. State, 262 S.C. 393, 204 S.E.2d 736 (1974).
39. See Chambers v. State, 262 S.C. 202, 203 S.E.2d 426 (1974).
40. Rogers v. State, 261 S.C. 288, 199 S.E.2d 761 (1973).
41. Brazell v. State, 278 S.C. 253, 294 S.E.2d 343 (1982); Norman v. State, 276 S.C.
278, 277 S.E.2d 707 (1981); Delaney v. State, 269 S.C. 555, 238 S.E.2d 679 (1977).
42. Chambers v. State, 262 S.C. 202, 203 S.E.2d 426 (1974).
43. Coardes v. State, 262 S.C. 493, 206 S.E.2d 264 (1974).
44. S.C.R. Civ. P. 71.1(g).
45. 386 U.S. 738 (1967).
46. See, .e.g., Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981).
47. 481 U.S. 551 (1987).
48. Id. at 557.
49. Id. at 557-59.
50. See id. at 556-57 (citing Douglas v. California, 372 U.S. 353 (1963), to define
the constitutional right to appointed counsel).
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tion proceedings,51 the South Carolina Supreme Court has indicated
that it will continue to require compliance with the Anders procedure,
52
despite the decision in Finley.
In the twenty-five years since Sanders v. United States,53 Fay v.
Noia,54 Townsend v. Sain,5 and Case v. Nebraska,56 state court proce-

dures for collateral review of convictions and sentences have taken on
an increased importance relative to federal habeas corpus relief. 57 Several reasons exist for this change: an increased willingness of state
courts to apply federal constitutional requirements, greater deference
by federal courts to state court decisions on important criminal justice
issues,'5 8 widespread adoption of state procedures that incorporate the
attributes identified by Justice Brennan 60in Case v. Nebraska,59 and
cases limiting federal court consideration.
Various members of the Department of Justice, beginning with Assistant Attorney General William H. Rehnquist in 1971, suggested imposing similar restrictions through legislation.61 Many of these proposals were responses to the dramatic increase in petitions for federal
habeas corpus relief by state prisoners between 1961 and 1970.2 Al-

51. S.C.R. Civ. P. 71.1(g) provides for appointed counsel on appeal from adverse
decisions in post-conviction cases including those in which no hearing was required and
thus, no right to counsel previously attached. See also id. 71.1(d).
52, Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). The court took this an
additional step when it held an allegation of failure on the part of PCR counsel "to seek
[appellate] review. . . states a claim of ineffective assistance" and remanded for an evidentiary hearing on the question. Austin v. State, Op. No. 23256 (Aug. 27, 1990). A petition for rehearing is still pending in Austin and it remains to be seen whether the court
will continue its progressive stance on the right to representation in PCR. The court's
deliberation for more than six months on the rehearing petition in Austin, coupled with
the grant of oral argument in Aice (see supra note 33 and accompanying text) reflects
the conflict between the logic that an entitlement to counsel necessarily means effective
counsel, and the apprehension that it will result in an increased collateral-review
caseload.
53. 373 U.S. 1 (1963).
54. 372 U.S. 391 (1963).
55. 372 U.S. 293 (1963).
56. 381 U.S. 336 (1965).
57. See Remington, State Prisoner Access to Postconviction Relief-A Lessening
Role for Federal Courts; An Increasingly Important Role for State Courts, 44 OHIO ST.
L.J. 287 (1983).
58. Id.
59. 381 U.S. 336 (1965). See supra notes 22-24 and accompanying text.
60. See, e.g., Engle v. Isaac, 456 U.S. 107 (1982); Sumner v. Mata, 455 U.S. 591
(1982); Rose v. Lundy, 455 U.S. 509 (1982); Wainwright v. Sykes, 433 U.S. 72 (1977);
Stone v. Powell, 428 U.S. 465 (1976).
61. Remington, supra note 57, at 292-96.
62. See Coyle, Use of Habeas Writ Imperiled by Study, Nat'l L.J., Nov. 28, 1988,
at 1. According to the Bureau of Justice Statistics, in 1970 habeas petitions accounted
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though habeas filings have leveled off in the past two decades and now
constitute roughly four percent of the federal courts' civil caseload,
support for review and change of the procedures continues.6 3 This is
due in part to the highly visible role of federal habeas corpus in the
review of death penalty cases, which do not have a popular
constituency.64
The most recent impetus for review and recommendations for reform of federal habeas corpus procedure again has come from a familiar source, Chief Justice William H. Rehnquist. In August 1988 the
Chief Justice appointed a Special Committee on Habeas Corpus Review of Capital Sentences chaired by former Justice Lewis F. Powell,
Jr."5 The Powell Committee was to review habeas procedures for capital cases, examine the role of counsel at all levels in the process, and
give special consideration to finding ways of providing counsel very
early in the criminal process.68
As anticipated by many observers the recommendations of the
Powell Committee called for additional limitations on the scope or
availability of federal habeas corpus review of state convictions.6 7 The
ABA Task Force on Death Penalty Habeas Corpus also issued a report
of findings and recommendations from its year-long study. These two
reports gave rise to several pieces of proposed legislation to reform
habeas corpus procedure.6 Although differences exist among the vari-

for about 10% of the civil filings in federal district courts. Id.
63. Id. at 26, col. 2. See also The Facts About Federal Habeas Corpus, THE NAT'L
LEGAL AID & DEFENDER A. CORNERSTONE, Jan./Feb. 1989, at 2, col. 2.
64. Coyle, supra note 62.
65. Id. See also Threats To Federal Habeas Review Mount, THE NAT'L LEGAL AID
& DEFENDER A. CORNERSTONE, Jan./Feb. 1989, at 1, col. 2. The committee was composed
of district and appellate court judges from the Fifth and Eleventh Circuits. Interestingly,
these were the circuits with the largest number of habeas filings for the period before the
committee was appointed. Coyle, supra note 62.
66. Coyle, supra note 62, at 26. Two other committees similarly were charged to
conduct studies of federal habeas corpus. The ABA Criminal Justice Section established
a task force entitled "Rationalizing Federal Habeas Corpus Review of State Court Criminal Convictions-Death Penalty and Ordinary Cases." This task force reviewed current
habeas procedure and the role of counsel and made recommendations for reform. The
Institute of Judicial Administration was to study the trial court's role in federal habeas
review with specific attention given to procedural default cases. Threats to Federal
Habeas Review Mount, supra note 65, at 1-2.
67. See Coyle, supra note 62. Several of the individuals who commented on the
composition of the committee and its likely direction may be considered something less
than neutral. This does not, however, render less logical the inferences they drew from
the composition of that committee. At least some members of Congress may have
reached a similar conclusion because before adjourning the 100th Congress, the next
Congress was directed to take prompt action on the Powell Committee's recommendations. Threats to Federal Habeas Review Mount, supra note 65, at 1.
68. Senator Joseph Biden introduced a bill that drew from both the Powell Coin-
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ous proposals, adoption of some form of reduction in federal collateral
review undoubtedly will place increased emphasis on the state habeas
procedures and the role of attorneys in those procedures. 6
III.

CURRENT SOUTH CAROLINA PROCEDURES

As previously discussed, the South Carolina Act and South Carolina Rules of Civil Procedure (SCRCP) rule 7.1 define the procedures
for handling post-conviction relief (PCR) cases. Neither of these have
provided much guidance to the clerks of court and the judiciary on the
handling of PCRs beyond the language of the Act and the SCRCP. In
an attempt to develop some uniformity in the processing of applications for post-conviction relief, in February 1986 the South Carolina
Court Administration sent a memorandum to all clerks of court.70 The
memorandum, in addition to reviewing the clerks' responsibilities regarding the provision of application forms to prospective litigants and
the filing of applications, directed that the clerk "should promptly,
mittee and ABA Task Force recommendations. S. 1757, 101st Cong., 1st Sess., 135 CONG.
REC. 13,472-75 (1989). Senator Strom Thurmond introduced another bill that embodies
the Powell Committee recommendations. S. 1760, 101st Cong., 1st Sess., 135 CONG. REC.
13,480-86 (1989). A side-by-side comparison of the two bills is found at page 13,475 of
the CongressionalRecord. For a similar comparison of the two bills with the ABA Task
Force positions, see Robbins, Death Penalty Habeas Corpus: Defining the Issues, 73
JUDICATURE 215, 218 (1990). Despite the directive from the previous Congress, neither
bill was enacted and both have been reintroduced. S. 149, 102d Cong., 1st Sess., 137
CONG. REC. 838-39 (1991); S.618, 102d Cong., 1st Sess., 137 CONG. REC. 3042-76 (1991). A
bill incorporating the basic Powell Committee proposal was also reintroduced in the
House of Representatives by Rep. Hughes of New Jersey. H.R. 18, 102d Cong., 1st Seas.,
137 CONG. REC. 54 (1991).
The Bush administration has also proposed reforms for federal habeas corpus as
Title II of the "Comprehensive Violent Crime Control Act of 1991." H.R. 1400, 102d
Cong., 1st Ses., 137 CONG. REC. 1669 (1991); S. 635, 102d cong., 1st Sess., 137 CONG. REC.
3192-245 (1991). The Bush proposal, which addresses both capital and noncapital habeas
cases, includes a one-year time limit for filing habeas claims, deference to full and fair
factual determinations made by state courts, appointment of counsel in state capital
cases, and restrictions on repetitive petitions. Because this legislation incorporates the
recommendations of the Powell Committee it is expected that Senator Thurmond and
other proponents will add their support to the Bush bill. For a side-by-side comparison
of the Bush and Biden crime bills, see 137 CONG. REc. at 3074.
69. Although the exact requirements differ, the Bush, Powell, and Biden bills all
include provisions for appointment of counsel in state court proceedings in capital cases.
It is also likely that under the general habeas corpus reform proposals of the Bush bill,
availability of counsel would be a factor in determining whether there had been a "full
and fair" adjudication of the issues by the state court. See S. 620, 102d Cong., 1st Sess.,
137 CONG. REC. 3079, 3081 (1991).
70. Memorandum from Larry W. Propes, Deputy Director, to All Clerks of Court
(Feb. 28, 1986) (Processing Application for Post-Conviction Relief) (copy on file with
author). See also S.C.R. Civ. P. 71.1(c).
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within five days of filing the application, forward a copy of the application to the Attorney General and to the Circuit Solicitor." 17 ' The process adopted by the Court Administration also provides for specific
special circuit-wide nonjury terms of court for post-conviction relief
hearings. Any uniformity in the handling of PCR cases derives from
these special terms of court and the involvement of the Attorney General's office in handling these cases.
The present system is defective in several respects. Over the threeyear period of 1985-1987, approximately ninety percent of the postconviction relief cases filed in South Carolina required the appointment of counsel.7 2 No statewide pro'cedure exists, however, for the appointment of counsel in post-conviction relief cases in South Carolina."3 Moreover, there is no agency or program in South Carolina that
provides legal assistance to prisoners in post-conviction relief matters."4 Furthermore, as previously discussed, a defendant has no consti-

71. Memorandum, supra note 70. The memorandum reminded the clerks that
post-conviction relief is a civil action and should be shown as a nonjury matter on the
common pleas docket. As of July 1987 the Common Pleas Docket Sheet was revised to
show these cases as PCRs rather than simply as nonjury matters. See South Carolina
Court Administration form SCCA/251 (July 1987).
72. This estimate is based on the responses to a survey sent to "All Clerks of
Court" in South Carolina. See Responses to Clerk of Court Survey, Appendix J, Question 21. The records of the Attorney General's Office show 1538 cases were opened during that same period. Letter from Donald J. Zelenka to Vance L. Cowden (Dec. 2, 1987)
(with enclosure entitled Casefile Statistics for Post-Conviction Relief Cases Opened Between January 1, 1983 - November 12, 1987) (Table 1). If the clerks' estimate is applied
to these figures, lawyers were appointed in 1384 post-conviction relief cases during this
period. The estimate of 90% is also consistent with estimates by the Office of Appellate
Defense. Interview with William Issac Diggs, then Chief Attorney of the South Carolina
Office of Appellate Defense, in Columbia, S.C. (June 16, 1988).
73. This was confirmed by the members of the South Carolina Attorney General's
office assigned to represent the state in post-conviction relief cases. Interview with Donald J. Zelenka, in Columbia, South Carolina (Mar. 1, 1988).
74. The Public Defenders' offices are responsible for the representation through
the trial stage of indigents charged with crimes. The Office of Appellate Defense is limited in its representation to indigents in direct appeals from convictions and in appeals
from denials of post-conviction relief. The various Legal Services offices around the state
are precluded from using Legal Services Corporation funds in handling post-conviction
relief matters. 42 U.S.C. § 2996f(b)(3) (1988). The ACLU of South Carolina has no attorneys on staff and relies almost exclusively on volunteer counsel. It is "highly selective in
post-conviction relief cases." Telephone interview with Steve Bates, Executive Director
of ACLU of South Carolina (July 26, 1988). It provides assistance in those cases "that
present novel constitutional issues based on the Bill of Rights and that will be of precedential value or enforce existing precedent." Id. At one time the University of South
Carolina School of Law Clinical Program included a Corrections Clinic that provided
representation in post-conviction relief cases under a grant from the Law Enforcement
Assistance Administration (LEAA), United States Department of Justice. The grant concluded in 1977, and efforts to replace it with state funding were unsuccessful. The Cor-

Published by Scholar Commons, 2020

13

[Vol. 42
SOUTH CAROLINA LAW REVIEW
South Carolina Law Review, Vol. 42, Iss. 2 [2020], Art. 6
tutional right to counsel in collateral attack proceedings.7 5 Thus, the
right to appointed counsel in South Carolina attaches only at a hearing
on the application for post-conviction relief or on appeal from the denial of the application. 6
The timing of this appointment varies depending on the venue of
the case.7 Although South Carolina procedures mandate that counsel
be appointed when a hearing is required, no formal provision exists to
establish when that appointment should be made.7 8 In some counties
counsel is automatically appointed upon the filing of an application,
while in others appointment is not made until the term of the postconviction relief court is scheduled.79 Private attorneys appointed to

rections Clinic continued as a third-year course until the end of the 1977-78 academic
year. At that time the clinical program underwent an extensive restructuring that included a renewed emphasis on the educational goals of the program and a reduction in
its function as a service organization. Since that time the clinic has provided assistance
in post-conviction relief cases on a very limited basis.
75. See supra notes 30-34 and accompanying text.
76. S.C.R. Civ. P. 71.1(d) and S.C. CODE ANN. § 17-27-70 (Law. Co-op. 1976) require
a hearing in cases in which the application raises factual issues that are not refuted by
the record or the pleadings. The appointment of counsel is mandated for indigents when
a hearing is required (see supra text accompanying note 36) but no guidance is given on
the procedure for appointment or the timing of the appointment. The procedures for the
provision of counsel vary from county to county.
77. Interview with staff of the South Carolina Attorney General's Office, in Columbia, S.C. (March 1, 1988).
78. It is probably reasonable to assume that many of these appointments are made
during the three weeks immediately preceding the hearing. This is the period between
the time the Attorney General provides the proposed schedule of cases to the Administrative Judge and the date of the hearing. Cf. Responses to Private Attorney Survey,
Appendix M, Question 39. These responses revealed a median preparation time of four
weeks, but this figure was based on only thirty-one responses.
79. Interview with members of the South Carolina Attorney General's staff (Mar. 1,
1988). See also Table 2 showing responses to the Clerk of Court survey. These responses
indicate that ten counties (30.3% of those responding to that question) appoint counsel
automatically upon receipt of the application with affidavit of indigency. Another thirteen counties (39.4% of those responding) indicated that counsel is appointed at the
direction of the judge following review of the application. This figure may not give an
accurate indication of the timing of the appointment because the language of the question was ambiguous. Seven counties (21.2%) make the appointment when they receive a
letter or Return from the Attorney General requesting a hearing or appointment of counsel. Only one county (3%) indicated that appointment was not made until the term of
court was set. Two counties (6.1%) responded that the stage at which counsel was appointed varied. This was confirmed by the responses to surveys sent to judges and to
private attorneys. Eight of the fifteen judges responding to this question (53.3%) indicated that they appoint counsel upon receipt of an application with affidavit of indigency. Seven judges (46.7%) reported that they appoint counsel upon receipt of a request from the Attorney General's office. The numbers provided by private counsel
appointed in PCR cases broke down a little differently. Three attorneys were appointed
prior to the filing of the application; twenty-five were appointed after the filing of the
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post-conviction relief cases during the last three years reported that
the amount of time they had to prepare for hearings ranged from one
to twelve weeks.80
One of the advantages of the Uniform Act is that the venue for
post-conviction relief is the county in which the conviction occurred."1
The substantial increase in the state's prison population over the last
two decades8 2 and the heavy concentration of institutions in the Columbia area8 3 would have placed a virtually unmanageable burden on
the Richland County courts if PCR venue were in the county of incarceration.8 4 The advantage of the current system is that the hearings are
dispersed to the sixteen judicial circuits throughout the state. Unfortunately, this means that no one circuit's procedure for appointing counsel is followed in all post-conviction relief cases. Not only does this
affect when counsel are appointed, but also how they are selected, 5 the
number of counsel appointed, 8 whether they will have special training
or experience,8 7 and how, if at all, they will be compensated. 8

application but prior to the filing of responsive pleadings; thirty-three were appointed
after the filing of responsive pleadings; and four were appointed after the date for the
hearing was set.
80. Private Attorney Survey, Appendix M, responses to question 39 (on file with
the South Carolina Bar Association).
81. S.C. CODE ANN. § 17-27-40 (Law. Co-op. 1976).
82. See S.C. DEP'T OF CORRECTIONS, SOUTH CAROLINA INCARCERATION, CRIME, AND
MURDER RATES CALENDAR YEAR 1972-CALENDAR YEAR 1984. During the period from 1972

to 1984 the population of the South Carolina Department of Corrections rose from 3,300
to 10,010, an increase of 303%. Id.
83. Interview with Larry C. Batson, Legal Advisor for the South Carolina Department of Corrections, in Columbia (July 28, 1988).
84. Venue in the county of conviction has the additional advantage of facilitating
trial of the case by placing the venue in the county where the court records in question
and most of the witnesses are likely to be.
85. Four counties (12.1% of those responding to this question) indicated that the
court appointed the public defender's office in all post-conviction relief cases. Seventeen
counties (51.5%) appoint the public defender's office unless there is a conflict of interest.
In seven counties, no lawyer from the public defender's office is ever appointed to a postconviction relief case. Similarly, the method used to appoint private counsel varies from
random selection from a list of all lawyers in the county to a rotating list of volunteers.
See Responses to Clerk of Court Survey, Appendix J, Question 23; Responses to Judges'
Survey, Appendix K, Question 22 (Tables 3 and 4).
86. While the vast majority of courts appoint only one attorney in post-conviction
relief cases, in at least two counties courts assign two attorneys. Responses to Clerk of
Court Survey, Appendix J, Question 25. Two judges who responded to this question indicated that the number of attorneys appointed varies. Responses to Judges' Survey, Appendix K, Question 25.
87. The majority of responses to the surveys (24 of 27) show that no special training or experience is required while approximately 11% indicate that some form of training or experience is required. See Responses to Clerk of Court Survey, Appendix J, Question 28.
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It is not difficult to see how the quality of representation received
or even the ultimate result of one's attempt at post-conviction relief
can be determined arbitrarily by the county where the application is
filed. All grounds available to the applicant must be raised in the initial application or they are considered waived."' Not only does this
mean that the grounds for relief cannot be presented on appeal from
that application or in a subsequent application without a showing by
the applicant that he could not have raised the grounds in question at
the time of the original filing, 0 but the applicant may be foreclosed
from having these grounds considered on federal habeas corpus
review. 91
Perhaps the worst scenario, and yet one that commonly occurs, is
the appointment without experienced co-counsel of a lawyer with no
prior experience in criminal or post-conviction practice one week
before the case is set for hearing. 92 During this brief period, the lawyer
must review the issues raised in the pro se application to determine
their merits. He must identify, locate, and interview all witnesses who

88. Fifty-two (77.6%) of the private attorneys who responded to Question 36 of the
Private Attorney Survey said that they received no compensation for their service on
post-conviction relief cases. Some of the lawyers were paid by more than one source. Of
the fifteen compensated lawyers (22.4%), five were paid from Defense of Indigents funds,
four from county funds, four from a Public Defender's budget, and six from other
sources. It appears that the five lawyers who were paid out of Defense of Indigents funds
now would have to be paid from some other source because all counties have public
defenders, and Defense of Indigents funds are no longer available for post-conviction
relief. Telephone interview with Mott Talley, South Carolina Court Administration (Oct.
28, 1987).
89. S.C. CODE ANN. § 17-27-90 (Law. Co-op. 1976).
90. Id. E.g., Carter v. State, 293 S.C. 528, 362 S.E.2d 20 (1987). If the South Carolina Supreme Court holds in Aice v. State, No. 90-31 (filed Jan. 10, 1990, argued Oct. 5,
1990) that a right to effective assistance of counsel exists on PCR, ineffectiveness of
counsel could be raised on appeal or in a subsequent PCR as the reason claims were not
included initially. See supra note 33 and accompanying text.
91. Cf. Wainwright v. Sykes, 433 U.S. 72 (1977) (federal habeas review of defendant's Miranda claim barred by failure to object in a timely manner under Florida statute
that requires contemporaneous objection to admission of inculpatory statements).
92. This situation is based upon the information provided in the responses to the
surveys indicating that most counties appoint only one lawyer and require no training or
experience. The one factor that may be subject to some question is placing the timing of
the appointment at one week before the hearing. This was the minimum amount of preparation time given. See Responses to Private Attorney Survey, Appendix M, Question 39.
The 31 responses to this question indicated a range of 1 to 12 weeks. Four weeks was the
median preparation time. Although other information received seems to indicate that the
one week figure may be the exception, see supra note 79, it is consistent with the preparation time actually available in many of the cases. Even in counties where counsel are
appointed earlier, the applicants for PCR are not brought from the Department of Corrections and available to the lawyers until the week before the hearing.
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may be able to provide facts in support of those grounds. He must
interview the applicant and the probable witnesses for the state. Moreover, he must review the transcript of the trial or guilty plea and any
appellate record to determine whether any other meritorious grounds
for relief exist. Furthermore, he must counsel the client concerning the
merits of the pro se grounds and the advisability of proceeding with
them. If other grounds are identified, the lawyer must counsel the applicant about the potential benefits and consequences of amending, or
failing to amend, the application to include them. The application
must be timely amended to include the new grounds. The client and all
witnesses must be prepared for trial. In order to do all these things the
lawyer must become familiar with relevant substantive and procedural
law. All of this must be done, in most cases, without any expectation of
93
compensation.
.Naturally, individual cases will vary substantially in complexity of
issues, length of trial and appellate records, and numbers of potential
witnesses. Each of these factors will have an impact on the amount of
time and effort required of appointed counsel. 94 Similarly, a more experienced criminal or post-conviction practice attorney will spend less
time on background research and preparation, which has not gone unnoticed by law firms. 95
When all of this.has been done, the attorney must still take part in
the hearing 6 and prepare any supplemental or post-hearing memorandum the court may want. If the case is one of the approximately
ninety-seven percent in which the application is denied, 97 counsel must
review the findings of fact and conclusions of law in order to determine
whether any meritorious grounds exist for an appeal. The attorney

93. See supra note 88.
94. See Responses to Private Attorney Survey, Appendix M, Question 24. The 75
responses show a range of 0 to 250 hours of attorney time spent per post-conviction relief
case. The median for attorney time was 10 hours. It is difficult to comprehend how any
case would not require some attorney time. This may indicate the amount of time some
attorneys spend on a case when they know they will not get paid. On the other hand, it
may reflect only that attorneys do not keep accurate time records when they know they
will not get paid. When a similar question was asked of Public Defenders, it produced a
range of 2 to 20 hours of attorney time and a median of 5.5 hours. Responses to Public
Defender Survey, Appendix L, Question 47.
95. More than half (19 of 32) of the attorneys who indicated they were assigned by

their firms to handle a PCR case indicated that prior criminal or PCR experience was at
least one of the reasons for their selection. See Responses to Private Attorney Survey,
Appendix L, Questions 26-28.

96. The average PCR hearing takes about two hours. This estimate is based on the
observations of the author and Donald J. Zelenka, Chief Deputy Attorney General of
South Carolina.
97. This estimate was made by Donald J. Zelenka, Chief Deputy Attorney General

of South Carolina. Telephone interview with Donald J. Zelenka (July 5, 1988).
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should advise the applicant of his right to appeal, the time limits, and
the necessary steps to perfect the appeal. The attorney also should
counsel the applicant concerning the merit, or lack of merit, of an ap-

peal. If the client wishes to appeal, the attorney should file a timely
notice of intent to appeal. 9s
Under the present system in South Carolina, indigents who appeal 9 from denials of post-conviction relief are represented by the Office of Appellate Defense (Appellate Defense). 100 The determination of
indigency is made by the Chief Attorney of Appellate Defense based on

facts provided by the appellant. 10 1 However,

the Office of Appellate Defense takes the position that representation
of applicants for post-conviction relief at the appellate level who have
retained counsel at the hearing level does not fall within the scope of
services to be provided by the Office, and that such a person does not
fall within the definition of 'clientele'
to be served by the Office as
102
contemplated by § 17-4-60(b).

This position is based on the assumption that because the appeal is an
integral part of the collateral attack and exhaustion process, private
counsel has bargained to continue representation until state court rem-

98. See Austin v. State, Op. No. 23256 (S.C. Sup. Ct. Aug. 27, 1990) (failure to seek
appellate review of denial of PCR states claim of ineffective assistance); Johnson v.
State, 294 S.C. 310, 364 S.E.2d 201 (1988) (requiring continued application of Anders v.
California to appellate review of PCRs).
99. In 1982 the South Carolina Supreme Court changed the procedure for review of
post-conviction relief cases from an appeal procedure similar to that used in other civil
cases to a petition for writ of certiorari. S.C. APP. CT. R 227; S.C.R. Civ. P. 71.1(0. For the
purposes of this report, the term appeal will also be used to refer to petitions for writs of
certiorari in post-conviction relief cases.
100. See S.C. CODE ANN. § 17-4-70(c) (Law. Co-op. 1976); 1985-1986 S.C. OFF. APPELLATE DEF. REP. 9. From January 1985 through June 1988 Appellate Defense handled 529
appeals in post-conviction relief cases. About 25% of this caseload involved Anders petitions. See supra text accompanying notes 44-52. Appellate Defense perfected 449 (85%)
of the total 529 cases; the other 80 cases (15%) were dropped by the applicant. Appellate
Defense does not keep statistics on the reasons why a case is not perfected, but the
organization believes that many of these applicants decided not to proceed after being
counseled that their appeals lacked merit. Interview with William Isaac Diggs, then
Chief Attorney of the South Carolina Office of Appellate Defense, in Columbia (June 16,
1988).
101. An individual will be presumed to be nonindigent if he has a gross income exceeding $125.00 per week. S.C. APP. CT. R. 602(b). The Chief Attorney recommends that
this guideline should control "only in the most simple and least serious of cases" and
that other factors, such as the complexity of the case and the fair market value of the
legal representation required, be considered in making the determination. See 1985-1986
S.C. OFF. APPELLATE DEF. ANN. REP. 10.
102. 1985-1986 S.C. OFF. APPELLATE DEF. ANN. REP. 9.
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edies have been exhausted.103 In these cases Appellate Defense may
associate with retained counsel for the limited purposes of providing
for the costs of the appeal if there is a proper showing of indigency."'
Appellate Defense's representation of applicants on appeal from
denials of post-conviction relief alleviates some of the problems that
exist at the hearing level, but it does not remedy all of them.20 5 Two

principal areas of concern remain: conflicts of interest, and notice and
waiver of rights.
The problem presented by cases in which Appellate Defense has a
conflict of interest is that other counsel must be provided to handle the
appeal. The potential for conflict arises in three areas: multiple representation, 06 claims of ineffective assistance against members of the
Appellate Defense Commission, 107 and charges of ineffective assistance
on appeal directed at the staff of Appellate Defense. The last of these
situations is the one most directly related to this report because it involves the appointed (or retained) attorney at the hearing level and the
office that normally would provide appellate representation. When this
type of allegation is made, the likely result is the disqualification of the
only group of attorneys funded by the state to provide representation
to indigents in post-conviction relief cases. Consequently, the responsibility for representing these indigents is transferred again to members
of the private bar who receive little or no compensation.'0 "

103. Id. at 11.

104. Id. at 11-12. These costs typically include the fee for production of the hearing
transcript and photocopying of the petition, appendix, and any briefs that were required.
105. The client receives the benefit of representation by a staff of trained attorneys
with appellate experience in the areas of criminal and post-conviction practice. Use of
Appellate Defense also reduces the demands placed upon individual members of the Bar
for representation in these areas with little or no compensation. Statistics on PCR petitions for writ of certiorari provided by the Office of the Clerk of the Supreme Court
showed that 82 petitions were filed in 1985, 132 in 1986, and 122 in 1987. See Table 6.
106. Multiple representation is much more prevalent in direct appeals involving codefendants. The Supreme Court has determined that unless an actual conflict exists,
staff attorneys in the Office of Appellate Defense are different from attorneys in a private firm. Accordingly, they can maintain simultaneous representation in these cases.
See 1985-1986 S.C. OFF. APPELLATE DEF. ANN. REP. 13.
107. In ineffective assistance cases, the Chief Attorney has adopted a policy of petitioning the supreme court to appoint outside counsel. If that request is not granted, the
administrative control over the case is transferred to the Deputy Chief Attorney who
assigns the cases on a rotating basis to staff attorneys. The Chief Attorney has no further
contact with the case. This procedure is employed "as a precautionary measure to avoid
even the appearance of impropriety" and to reduce "the possibility that an inmate will
raise a meritorious allegation of ineffective assistance of appellate counsel in a federal
forum based upon a conflict of interest." Id. at 13-14 (citation omitted).
108. See id. at 15. In this situation, Appellate Defense suggests that the PCR attorney petition to be relieved as counsel under S.C.R. Civ. P. 71.1(g). The court then has an
opportunity to evaluate the situation before a conflict occurs. Generally, the PCR attor-
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In the conflict cases the problem is primarily visited upon the private attorney who must spend additional uncompensated time perfecting the appeal. The applicant is still represented by counsel and therefore receives legal representation on his appeal. In the other problem
situation, notice and waiver of rights, it is the applicant who is most
affected. According to Appellate Defense, the major problem is with
attorneys at the hearing level who fail to commence the appeals process by filing notice or advising the applicant of the right to appeal in a
timely manner. 10 9 Given the period of time for service and filing of the
notice of intention to appeal, 1 0 and because compliance with those requirements is jurisdictional,"' the failure to assist the applicant or to
provide him with the information necessary for him to affect service
and filing pro se will effectively deny him the opportunity to have the
decision reviewed."12 This gives rise to the need for a Motion to Relax

ney is required to continue as counsel for the appeal and Appellate Defense is associated
on the case to cover the costs. 1985-1986 S.C. OFF. APPELLATE DEF. ANN. REP. 15.
109. Telephone interview with William Isaac Diggs, then Chief Attorney of the
South Carolina Office of Appellate Defense (June 16, 1988). See also 1985-1986 S.C. OFF.
APPELLATE DEF. ANN. REP. 9 (attorneys often fail to perfect the appeal of post-conviction
denials for their clients). The problem reflects a shortcoming in the quality of representation provided under the present system. Even more troubling is that the problem apparently can be easily remedied by making available to all appointed counsel a form
notice of right to appeal and waiver. If a similar problem exists in cases in which no
attorney is present, it is not believed to be as serious. It is estimated that fewer than
20% of post-conviction relief cases are dismissed without a hearing. Those dismissals
normally occur because of the pendency of a direct appeal, successive application, or the
applicant did not ask for relief available on post-conviction. Telephone interview with
Donald J. Zelenka, Chief Deputy Attorney General for South Carolina (July 5, 1988). See
also Responses to Private Attorney Survey, Appendix M, Question 32. Six retained lawyers reported they continued representation through appeal; 23 reported that they did
not (10 referred the client to Appellate Defense, 7 said the client decided not to appeal, 5
sought other solutions, and 1 provided no comment or explanation).
110. S.C. App. CT. R. 203 requires that notice of intention to appeal must be served
on the opposing party within 30 days of receipt of notice of the lower court's order or the
rising of the lower court, and must be filed with the clerk of the lower court and with the
clerk of the supreme court within 10 days of service. These requirements apply to postconviction relief cases. S.C. App. CT. R. 227 and S.C.R. Civ. P. 71.1(f). Under former S.C.
Sup. CT. R. 1 the time period for serving notice of intention to appeal was only 10 days.
This relatively short period made it extremely difficult for an applicant to take the necessary steps to preserve appellate review unless he was assisted by PCR counsel. The
increase in the time period under the new rules should alleviate some of these problems
because it increases the opportunity for an applicant to contact the Office of Appellate
Defense before the time for appeal has expired. The time for moving for a new trial or to
correct the court's order remains 10 days. S.C. R Civ. P. 59.
111. E.g., Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985) (service of notice of
intent to appeal is a jurisdictional requirement, and the time in which notice can be
served cannot be extended).
112. Even if the applicant himself learns of his right to appeal and the method and.
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the Time for Filing in the Supreme Court11 s or a new application for
post-conviction relief in the circuit court alleging the absence of a
knowing and intelligent waiver of the appeal.'1 " In either event, and
especially in the latter, it places an additional demand on counsel and
the courts.
The South Carolina Death Penalty Resource Center also became
fully funded and operational October 1, 1988.11" The purpose of the
Resource Center is limited to providing assistance to appointed and
volunteer attorneys in post-conviction relief and federal habeas corpus
proceedings in death penalty cases." 6 The Resource Center is to have

manner of perfecting the appeal within the time period, it is unlikely he will be able to
make any real evaluation of the potential merits of the appeal. The first information or
assistance the applicant receives is likely to come from an inmate writwriter who will
give no consideration to the merits.
113. Although a Motion to Relax the Time for Filing may be appropriate with respect to other time limits in the appellate process in South Carolina, it would seem not
to apply given the jurisdictional character of the service and filing period. Despite this
apparent bar, Appellate Defense estimates that it makes about two such motions a
month, some of which were granted by the Supreme Court. Telephone interview with
Donald J. Zelenka, Chief Deputy Attorney General for South Carolina (July 5, 1988).
114. Patterson v. Leeke, 556 F.2d 1168 (4th Cir.), cert. denied, 434 U.S. 929 (1977);
White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974). Under the procedures outlined in
Patterson a hearing is held to determine whether the applicant was informed of his right
to appeal and whether the applicant made a knowing and intelligent waiver of that right.
If the circuit court finds that a valid waiver took place, the application is dismissed. If
the court finds that there was no valid waiver the case is still dismissed because the
timely filing of notice is jurisdictional and the circuit court lacks the authority to grant a
belated appeal. In either event the applicant then appeals from the decision of the circuit court. Patterson,556 F.2d at 1171. The applicability of this procedure to an appeal
from post-conviction relief may be subject to question because it was originally designed
to address waiver of the right to appeal with respect to direct appeals of right.
115. The Resource Center was initially funded by an IOLTA grant from the South
Carolina Bar Foundation, an appropriation of state funds, and an allocation of goods and
services from the Office of Appellate Defense. The Resource Center also received a grant
from the Defense Services Division of the Administrative Office of the United States
Courts. The Resource Center expects to receive funding from these sources to continue
operation through the next fiscal year.
116. Support services in post-conviction relief cases include the following:
(1) recruitment of counsel for collateral proceedings in death penalty cases;
(2) consulting with attorneys appointed to handle state post-conviction relief
and federal habeas corpus cases;
(3) development and promotion of training seminars and written materials to
assist appointed counsel;
(4) maintenance of a tracking system to monitor capital cases through the
criminal justice system;
(5) maintenance of a specialized library for legal research, pleadings, and literature relevant to capital post-conviction representation;
(6) co-ordination with other state or national organizations that provide services to inmates sentenced to death; and
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four full-time employees: two attorneys (the Director and a staff attorney), a paralegal, and a secretary. Although the Resource Center will
help with several of the problems that exist in capital post-conviction
cases, it is not expected, nor is it intended, to have much impact on the
117
majority of PCR actions.
The present system of representation for post-conviction relief in
South Carolina is not without its benefits, or at least apparent benefits.
One of these is that it costs so little, or perhaps more accurately, the

costs involved are difficult to identify and to attribute to post-convic-

tion relief cases. 118 The attorneys assigned to represent applicants at
hearings under the present system are not paid. The Judges and Clerks
of Court are already in office and are being paid by the state or
county. 119 The Attorney General's office has attorneys specifically assigned and paid to handle post-conviction relief matters, but those
people would be necessary under any system. 2 0 Similarly, the costs of
transporting prisoners to the various counties for hearings would be
present under any system for which venue lies in the county of
conviction.

Because all of these costs are related to the number of post-convic-

(7) a limited amount of direct representation when other counsel cannot be
obtained.
S.C. DEATH PENALTY RESOURCE CENTER, REQUEST FOR DESIGNATION AS COMMUNITY DEFENDER ORGANIZATION AND APPLICATION FOR GRANT OF CRIMINAL JUSTICE ACT FUNDS SUBMITTED BY THE SOUTH CAROLINA BAR (Revised Request May 16, 1988) (copy on file with.

the author).
117. Some respondents (4 of 35 clerks of court, 4 of 41 Judges, 45 of 109 private
attorneys, and 10 of 33 public defenders) have suggested creating a similar resource or
backup center to serve the same functions in all post-conviction relief cases. See Responses to Clerk Survey, Question 31; Judges' Survey, Question 30; Private Counsel Survey, Question 41; and Public Defender Survey, Question 56. See Table 7. See also infra
notes 153-55 and accompanying text.
118. Many of the costs of the present system are incorporated in the budgets of the
judiciary, the Attorney General, the Department of Corrections, public defender offices,
and Appellate Defense. The exact extent to which these budgets are affected by the
number of post-conviction cases and in turn the number of terms of court that must be
scheduled to handle them does not lend itself to easy computation. These hidden costs
do not take into account the "costs" of overhead and income lost to attorneys who are
required to handle these cases without compensation, or of the lost tax revenues from
the billable time attorneys might have been able to spend on income-producing cases.
119. An exception to this is that the few special judges who have been.assigned to
hear terms of post-conviction court received their travel expenses. Interview with Mott
Talley of South Carolina Court Administration, in Columbia (April 20, 1988).
120. Assistant Attorneys General assigned to the post-conviction relief section also
have agency assignments, but for the most part these responsibilities are limited. In addition, they handle some civil rights actions involving prisoners and their conditions of
confinement. Interview with Donald J. Zelenka, Chief Deputy Attorney General, in Columbia (Aug. 4, 1988).
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tion relief cases filed and scheduled for hearing, a reduction in the
number of those cases should result in a reduction of costs. Unfortunately, without more exact figures for these costs it is impossible to
compute how much the projected savings would be balanced by additional expenditures. Such balancing is made doubly difficult because
little accurate information exists on how much of a reduction in case
121
filings could be expected if some other system were adopted.
Another suggested benefit of the present system isthe "individualized representation.' 1

22

The appointed attorney's efforts and interests

are concentrated on that one client. The attorney has an undivided
loyalty to that client and to developing and presenting the issues in the
best manner for that one client. An attorney or group of attorneys with
the responsibility for providing representation on a broader basis in
post-conviction relief cases may have a tendency to look not only at
the individual case, but also at what effect it will have on other
cases. 12 3 These attorneys have an obligation to counsel the individual
124
client regarding the merits of his case and the chance of success

if

the client is to make an intelligent decision about whether to file an
application and on what grounds, or whether to withdraw a pro se application. An individual with a meritorious issue not previously ad-

121. Although virtually everyone who has been involved in a program that provided
representation at the investigation and prefiling stages (including the author) believes
that client counselling has reduced the number of meritless applications filed with the
courts, none of the programs responding to the surveys kept statistics on the number of
inmates who filed pro se applications after they were advised that they had no meritorious grounds.
122. Interview with Donald J. Zelenka, Chief Deputy Attorney General, in Columbia, S.C. (Aug. 4, 1988).
123. For example, an individual case might involve a meritorious issue, but has weak
factual support. The attorney who represents more than one applicant may be inclined
to counsel the client to forego raising this issue so that it can be presented initially when
another case presents more favorable supporting facts. This creates a troubling image,
but this is the situation faced by any attorney or group of attorneys (Appellate Defense,
public defenders, Legal Services, even insurance defense lawyers) providing representation in a specialized area of practice. The key word is "counsel." The client should make
a decision based -upon all of the information that the lawyer can provide.
This concern again raises the question of whether the individual applicant and the
system would be served better by lawyers trained and experienced in the handling of
post-conviction relief cases. To assume that a system of "individualized representation"
would have these advantages, one must also assume that the attorneys appointed to provide that representation will identify the issues and have both the time and inclination
to prepare them properly. The lack of experience, training, time, and compensation have
all, collectively or individually, been cited as the major problems in the present system.
See Comments in responses to the Judges, Clerks, Public Defender, and Private Counsel
Surveys.

124. See S.C. App. CT. R. 407;

MODEL RULES OF PROFESSIONAL CONDUCT

Rule 2.1

(1989).
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dressed by the South Carolina courts, but with facts too weak to win
on a question of first impression, may be better off waiting to file for
post-conviction relief until the issue has been decided in another case
upon stronger facts. 1 25 If the other case is decided favorably to the client's position, he is in a better posture to present his claim. If it is
decided unfavorably, he is more likely to accept the attorney's advice
that his application would be unsuccessful, thereby reducing the bur26
den on the system.

1

Another advantage of the present system may be that appointed
counsel is located in the county where the conviction occurred and
where the post-conviction relief hearing will be held. In most cases this
means that the court records and the potential witnesses are normally
more convenient to the attorney. 127 Hbwever, this is not without its
drawbacks. The one person who is not readily available is the applicant. 12 s Not only is the applicant likely to be the attorney's primary
source of factual information, but access to the client is essential if the
attorney is to counsel him properly concerning the case. Because most
post-conviction relief applications include an allegation of ineffective
assistance of counsel, the proximity of the appointed attorney may give
rise to an additional problem. Many attorneys are uncomfortable advocating claims of this type against other lawyers, especially in less-populous counties where the practicing bar is small."29 Although it is easy to
understand this reluctance when the person against whom the claim is
being made is likely to be a friend, this does not remove the potential
problems. At its worst, the situation may result in a conflict of interest
and a lack of zealous representation of the client. At the least, it may
give rise to an unjustified belief on the part of the client that the appointed attorney is not adequately advocating the client's position.
This in turn undermines the client's willingness to rely on the advice
he receives from the appointed attorney.

125, An attorney appointed to handle an isolated post-conviction relief case may be

more inclined to counsel an applicant to litigate such a case simply because he is unaware of other stronger cases in which the issue could be presented. This advice may be
valid if the case has reached a stage at which it is likely that any dismissal would be with
prejudice. See S.C. R. Civ. P. 41.
126. At least in theory, a reduction in meritless applications may benefit other applicants because the courts may view the remaining applications more favorably. See
Comments to Surveys,
127. See upra text accompanying notes 26 & notes 81-84.
128. Several survey respondents commented on the lack of availability of the applicants and suggested that this was an area in which improvements were needed. See
Comments in Response to Private Counsel Surveys.
129. See Comments in Responses to Private Counsel Surveys.
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IV.

ALTERNATIVES SUGGESTED BY THE SURVEY RESPONSES

Although post-conviction relief is an essential part of the criminal
justice system, it is a significant drain on that system. Only a small
percentage of the cases currently being filed have merit.130 Yet approximately 15,380 hours of uncompensated attorney time and 3,076 hours
of court hearing time have been spent on PCR's during the three-year
period considered. 3' Any changes in the system should attempt to alleviate these problems as well as others identified within the system.
The survey asked each of the four in-state groups surveyed to
choose from six possible actions to improve the quality of representation in post-conviction relief cases: (1) provide CLE or other training
for lawyers assigned or likely to be appointed to these cases, (2) establish a backup center to provide assistance to lawyers appointed to pursue PCR actions, (3) provide attorneys through an agency to provide
representation in the investigation, preparation, and trial of PCR
cases, (4) establish a new statewide office whose responsibilities would
include representation in the investigation, preparation, and trial of
PCR cases, (5) provide compensation to attorneys appointed to handle
PCR cases, and (6) provide additional funds for investigation and experts. All of the respondents were asked to offer other suggestions. 3 '
Compensation for appointed attorneys was the most frequently selected of these suggested improvements.' 3' However, the results also
revealed strong support for providing attorneys at the state level to
represent inmates in the investigation, preparation, and trial of postconviction relief cases."3 Each of the suggested improvements has its
benefits and shortcomings when considered in the context of the
130. At least very few are perceived to have merit. See Comments from Judges'
Surveys and from Private Counsel Surveys.
131. This is based on the median time spent per post-conviction relief case, (10
hours). See Responses to Private Counsel Survey, Question 24, and the number of cases
opened in 1985 - 1987 (1538). See Responses to Clerk Survey, Question 20. The numbers
do not include time spent by the Attorney General's office defending these actions, time
spent by the Office of Appellate Defense, or any out-of-court time required of the hearing judge and the judge's law clerk.
132. See Table 7 (recommendations for improving the quality of representation for
PCR applicants).
133. See Responses to Private Attorney Survey, Appendix M, Question 41; Clerk of
Court Survey, Appendix J, Question 31; Public Defender Survey, appendix L, Question
56; and Judges' Survey, Appendix K, Question 30 (Table 7). A total of 77 of the 218
people responding to the four surveys chose this. Some respondents also suggested the
use of volunteer lawyers under contracts or through appointment with compensation.
134. See Table 7. Fifty-two people checked "c", the provision of lawyers through an
existing agency, and 58 chose "d", the establishment of a new statewide office for this
purpose. Because the surveys allowed individual respondents to check more than one of
the options, overlap between these two groups may exist.
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problems identified above.
A.

Compensation for Appointed Counsel

Several methods exist to compensate appointed attorneys. The
system could be maintained in its present form and provide funds to
compensate appointed counsel on an hourly basis. Based on 767 cases,
(the number of new post-conviction relief cases opened in 1988), 13 and
computing the fees at the hourly rates currently provided in the statute, ten dollars per hour for out-of-court and fifteen dollars per hour
for in-court time, 136 this would cost about $75,913 per year. Although
this would provide some compensation for those appointed, a serious
question remains whether this would be sufficient to resolve the situation. If the hourly rate was adjusted to thirty dollars per hour for outof-court time and thirty-five dollars per hour for in-court time,13 7 the
cost would be $213,993. When computed at forty dollars per hour, the
new statutory rate recommended by the Task Force on Indigent Defense, the total fees would be $276,120. If the rate were adjusted 138
to
what respondents considered to be a fair rate, sixty dollars per hour,
it would cost $414,180 per year. Payment of legal fees, moreover, would
address only one part of the problem, the lack of compensation for
appointed counsel. This does nothing to correct the other problems
identified: lack of experience, lack of preparation time, and the number
of meritless applications filed.
Earlier appointment of counsel would help to correct the inadequate preparation time. However, it is doubtful that early appointment
would completely eliminate the problem because in the majority of
cases, the attorney would still not be available to the client until
shortly before the hearing. If the court appoints counsel earlier in the
case, one must assume that the attorney will spend more time in preparation, and the funds required for compensation will increase. 139

135. See Table 1. Counsel is appointed in approximately 90% of PCR cases filed.
See supra text accompanying note 72.
136. S.C. CODE ANN. § 17-3-50 (Law. Co-op. 1976).
137. These are the median rates reported in other states. See Responses to Defender
Survey, Appendix 0, Question 35.
138. See Responses to Defender Survey, Question 37. See Table 8. A recent national
study of law firms shows the annual overhead or expenses per lawyer to be $81,198.
ALTMAN & WEIL CO., SURVEY OF LAW FIRM ECONOMICS (1988). If this is computed at 2,000
billable hours per year, the hourly overhead rate would be $40.50. This is fairly consistent with hourly overhead estimates of $50.00 received from some South Carolina

lawyers.
139. Some of this preparation time could be spent conferring with the client at the

place of his incarceration. Since approximately 13 institutions of the Department of Corrections are located in the Columbia area, it must be expected that this will require
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Again the problems of inexperienced counsel and meritless cases are
not specifically addressed. 14 0 Even if counsel were appointed immediately upon filing of the application with the Clerk of Court,141 the
preparation of the application must still be done by the inmate pro se
or with the assistance of a "writwriter," and thus with little or no consideration given to the merits of the application or its chances for success. Eliminating frivolous applications from the system is much easier
during the initial investigation and preparation stage than it is after
142
filing.

B. A Modified Appointed Counsel System
Another option is to make attorneys available through some
agency or office to assist inmates in the screening and preparation of
applications.' 4 ' These lawyers would interview the inmates and determine what potential grounds existed. They would then draft the application if there were any basis for it. If not, they could explain to the
144
client why he could not get what he wanted on post-conviction relief.
This would ensure that the issues were clearly defined when the application went to the Attorney General and to the court, and ideally
would eliminate the need for hearings simply to clarify what grounds
were being raised. Other counsel would be appointed to handle the
hearings, which is currently done. The advantage to appointed counsel
in the proposed system is that instead of working with a pro se application, which attorneys have to interpret, research and amend, they

additional travel time as well.
140. The availability of additional preparation time arguably will reduce some of the
problems that now result from counsels' lack of experience. This may also aid appointed
attorneys in counselling applicants whose cases have no merit. At best, these are coincidental, rather than direct, benefits of this option.
141. Although some counties currently appoint counsel at this stage, this practice
might require an amendment to S.C.R. Civ. P. 71.1(d).
142. This is true in part because the applicant has already received "counselling"
from the writwriter concerning the merits of the case. In most cases the writwriter remains closer to the applicant than the appointed attorney and, as a result, is in a position to counter advice the attorney might offer.
143. Although some of the comments to the surveys indicated that there should be a
screening process to weed out meritless applications, it would not be possible to bar an
individual from filing. The most that could be done would be for attorneys to evaluate
the claims and to counsel the inmate that they had no merit. Frank L. Valenta, Jr. of the
Attorney General's office made this suggestion.
144. Members of the Attorney General's office, as well as some of the respondents to
the surveys, indicate that this type of misconception concerning the relief available on
PCR is a common problem. One of the more common examples is the inmate who thinks
he can get a "time cut" (a reduction in sentence) when he goes back on post-conviction

relief.
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will have a clear statement of the grounds that will assist them in preparing for the hearing.
Without question some advantages exist to this plan over the present system and, perhaps, over preceding options. 4 ' It provides an opportunity for early counselling of the client and thus, the possible elimination of meritless applications. In theory, the appointed attorney's
work is made easier because another lawyer with experience and training in the area has already reviewed the case and identified and structured the issues for trial. The Attorney General's job is made easier
because the issues are clearly defined when the case comes to them.
This should also result in the issues being more clearly presented for
the court's consideration.
The major problem with the proposal is that it provides little more
than assistance in drafting. The proposal does not include sufficient
staff or time for adequate investigation prior to counselling. 146 Certainly, in some cases the grounds on which the inmate makes his claim
will be obviously frivolous or beyond the scope of post-conviction relief, but the majority of cases will probably include at least one factual
claim that cannot be rejected as having no merit until some investigation is done." 7 In many of these cases the investigation would reveal
no merit or no expectation of success. Under this proposal, counsel
would have no real choice but to file the case--a hearing would have to
be scheduled, an attorney appointed, the investigation and preparation
done just as it is in the present system. If more time and resources
were available the interviewing lawyer could check on the witnesses
and records relating to the factual claim before counselling the inmate
concerning the merits and the chances of success. This way the inmate
could make an informed decision about whether to seek post-convic-

145. It is not certain that the additional benefits offered by this approach are sufficient to offset the additional costs of providing lawyers to perform these limited services.
A minimum staff would require two or three lawyers and an equal number of secretaries.
If the costs are computed based on salaries of $25,000 for each entry-level lawyer and
$14,000 per secretary, the project would require about $78,000. This figure does not include fringe benefits ($15,600), office space ($12,000 at $10 per square foot), one-time

capital expenditures, or supplies. In addition, because these lawyers would not provide
representation after filing of the application, private counsel would still need to be ap-

pointed for the hearings and compensated on an hourJy basis. See supra notes 135-42
and accompanying text.
146. As suggested, this program would involve only a few lawyers who would interview the inmates at the prison, evaluate the merits of their claims, and draft the application on the spot. A consideration of how S.C.R. Civ. P. 11 would apply in this situation is
beyond the scope of this Article. Counsel appointed for the PCR hearing would still be
faced with the tasks of doing most, if not all, of the factual investigation and evaluating

the evidence.
147. See supra text accompanying note 40.
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tion relief. 14s Even if this investigation includes nothing more than
writing to the trial attorney, it will reveal what the inmate's testimony
will be on the matter. This will provide a better basis for evaluating
the chances of success and for counselling the potential applicant.
C.

Continuing Legal Education for Appointed Counsel

The most logical solution to the problem of lack of experience or
training on the part of appointed counsel is to provide training to them
without charge. This could be done in the form of a continuing legal
education program specifically designed for this purpose. 14 Ideally this
training would result in better representation for the applicants, and
reduce the amount of time the individual attorney would have to spend
familiarizing himself with the general aspects of post-conviction practice. This would reduce the amount of time for which he would have to
be compensated. At the same time, the appointed attorneys would receive a form of in-kind compensation because this training would satisfy a portion of their mandatory CLE requirement. 5 '
One of the problems with CLE as a solution to appointed attorneys' lack of experience in post-conviction relief representation is the
difficulty of matching the programs with the right people. It would be
unrealistic to expect an attorney to derive any benefit from attending
the CLE course if he is not appointed to handle a post-conviction relief
case until several years later. 15' One possible approach is to determine
the number of potential post-conviction cases for each county based on
the number from the preceding year. At the beginning of the year, all
lawyers who are likely to be appointed to post-conviction relief cases
during the calendar year could be identified and notified. They would
then be eligible to attend one of two free post-conviction relief CLE
sessions to be held during that year.' 5' Obviously such attendance increases the number of hours spent by the lawyer.

148. Because this would require additional lawyer time on each case, a proportionate increase in the number of lawyers would be needed to handle the same number of
inmate, requests. At this point the program would be taking on more of the character,
size, and cost of the type of statewide programs included in the surveys. See supra text
accompanying note 132.
149. The machinery necessary to design and coordinate such a program already exists through the South Carolina Bar CLE Division.
150. The standard fee for one-day CLE programs of this type is $80 for those who
have been members of the Bar for more than three years.
151. Otherwise, a simple solution would be to make this a mandatory CLE for all
members of the Bar in their second year of practice.
152. Individuals could be divided between the two programs based on when their
hearing is scheduled or where they live in the state.
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D. Establishment of a Backup Center
The Backup Center concept is also designed to address the
problems of attorneys' lack of experience or training. Under this plan a
central office would be staffed with a limited number of attorneys and
support staff.153 The services provided by the center would be limited
to consulting with appointed counsel on state post-conviction relief
and federal habeas corpus cases, developing training seminars and
materials, and perhaps maintaining a specialized library of materials
relevant to this area of the law. The lawyers in the backup center, however, would not be expected to undertake representation of clients in
actual post-conviction cases. Although this approach may be both
functional and economical in death penalty cases, because the number
of cases is limited1 54 and a commonality of issues exists, it is likely to
be less effective given the diversity of post-conviction cases. More lawyers would be required because of the significantly greater number of
PCR cases.15 5 An additional factor affecting the number of lawyers
needed is the added difficulty of assisting appointed counsel, because
identifying and evaluating all possible grounds on which to base a PCR
claim is impossible without reviewing the trial record. 156 Even with the
additional staff and accompanying expense, this option does nothing to
address the problems of meritless applications and lack of compensation for appointed counsel.
E. Provision of Attorneys Through a Statewide Program
The options most likely to provide some solution to the problems
identified are those that require enough lawyers to provide continuity
of representation from the initial request for assistance through the

153. This concept would be similar to the South Carolina Death Penalty Resource
Center which has two full-time lawyers. See supra notes 115-17 and accompanying text.
The services expected from a PCR backup center would be more limited, so the exact

number of lawyers necessary is not known.
154. See South Carolina Death Penalty Resource Center Request for Designation
as Community Defender Organization and Application for Grant of Criminal Justice
Act Funds (Revised Request May 16, 1988) (copy on file with the author). As of January
1, 1988, there were only 36 death penalty cases from South Carolina pending at any posttrial level from the South Carolina Supreme Court through the Fourth Circuit Court of

Appeals.
155. It is reasonable to assume that each attorney will require a minimum salary of
$25,000 plus fringe benefits. The proposed budget for the Death Penalty Resource

Center contained a $25,000 salary for the staff attorney position and calculated fringe
benefits at approximately 20%.
156. See supra text accompanying note 148.
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evidentiary hearing.'57 By being involved from the outset, the attorney
is in a position to evaluate accurately the merits of a case and to counsel the client appropriately. 58 This would eliminate, or at least substantially reduce, the need for appointed counsel in post-conviction relief cases. 59 Similarly, it would provide representation by attorneys
with experience and specific training in post-conviction practice. 60
This program could also serve as a resource or backup center for private counsel appointed to PCR cases.
The major drawback of this type of program is the initial cost.
Such programs in other states reported budgets ranging from $228,000
to $6,000,000.161 A previous study calculated the average annual fund-

157. This is also consistent with ABA

INSTITUTE OF JUDICIAL ADMIN., STANDARDS RE-

§ 3.1(d)(1974).
158. The continuity of the representation is also helpful in this regard. It provides
the lawyers with an opportunity to establish a track record in PCR cases that will enhance their credibility with the general inmate population and thus make the inmates
more likely to accept the lawyers' advice. It also allows the lawyer to develop a closer
attorney-client relationship, which will aid in the counselling process.
Donald J. Zelenka, Chief Deputy Attorney General, expressed some concerns about
this alternative, in addition to his belief that the individualized representation provided
under the current system would be lost. See supra text accompanying notes 122-23. His
primary concern centered on the need for experienced staff. In addition to any training
they might receive concerning PCR practice, he felt that it was important to attract
individuals who had experience with and understanding of criminal trial practice. He
also felt that it would be important to retain experienced lawyers. Both of these factors
may require that a hierarchy be established within the program to allow for advancement and to make these positions more attractive as career options. His other concern
was that a program of this type was likely to give rise to a need for formal discovery in
PCR cases.
Mr. Zelenka anticipated that there would be situations in which one staff attorney
would prepare the case but another would have to handle the hearing because of a scheduling conflict. His concern was that to protect both the client's and the program's interests the lawyers would need to use depositions or other formal discovery to preserve
information and to avoid potential malpractice suits. Naturally this would result in additional expense. Although there are situations in PCR practice in which formal discovery
devices would be beneficial, and perhaps even economical, much of the gathering and
preservation of facts probably would be handled through informal discovery (witness interviews, review of records, letters to trial counsel, etc.). Interview with Donald J.
Zelenka, Chief Deputy Attorney General, in Columbia, S.C. (Aug. 4, 1988).
159. Undoubtedly some pro se applications will be filed in which counsel will have
to be appointed, but they will not pose nearly as great a demand upon the private bar.
See infra note 192.
160. It would also address the training and experience problem that arises when
private counsel is appointed, because this program could serve as a resource for many of
them. See Tomlinson, Post-Convictionin Maryland: Past, Present and Future, 45 MD.
L. REv. 927, 958 (1986). Tomlinson believes that the strength of this approach is that it
substantially reduces the number of attorneys needed to provide quality representation.
161. See infra note 188.
LATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE
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ing for state-funded programs to be fifty-one dollars per inmate. 162
Based on the inmate population in South Carolina as of August 1988,
the cost of a program funded at this rate would be $594,660.163
A program of this type can be structured in several different ways:
as part of an existing state agency, as a separate state agency, as a
nonprofit corporation, or as part of a Legal Services Corporation.""
The two most logical agencies to administer this program would be the
Department of Corrections or the Office of Appellate Defense. The
problem with making this program part of the Department of Corrections is the negative way it is likely to be perceived by the clients."" If
this type of program is to have the desired effect of reducing the number of meritless applications filed, both the program and the attorneys
must have credibility with the prisoner clients.
The Office of Appellate Defense provides a more viable option and
one that has been adopted in several states." Having this office administer the program allows the office to unify, for budget purposes,
Because the Appellate Defense
post-conviction defense services.'
Commission already exists as the policy-making body for the Office,
there is no need to establish another commission to serve the same
function. Avoiding duplication is especially beneficial because there
will be substantial overlap in the probable membership of the two
commissions. 68

162. See S. Girard, Survey of OrganizationsProvidingLegal Services to Prisoners4
(1986) (copy on file with the author).
163. S.C. BOARD OF CORRECTIONs, FINAL REPORT 34 (1988). It should also be noted
that the figure of $51 per inmate is a 1986 figure. Assuming the same inmate population
and adjusting the cost for inflation at a rate of 5% per year, the present cost per inmate
would be $65.09 and the program cost would be $758,949.
164. Legal Services programs most often undertake prisoner representation as an
extension of their representation in other civil matters. As mentioned previously LSC
funds cannot be used for post-conviction relief and any representation in this area has to
be funded from other sources. See supra note 74. When they have become involved in
providing these services, it has not been at the level necessary to address the problems
identified. As a result, this does not present a viable option.
165. If the program is designed to handle only post-conviction relief matters and
does not pursue § 1983 or other civil actions involving the department, there are technically no conflict of interest problems. One can only wonder whether a point this subtle is
not often lost on the prisoner population. Although Texas Staff Counsel for Inmates has
functioned as part of the Department of Corrections for several years, it handles only
about 7% of the total post-conviction cases in that state. See infra text accompanying
notes 173-76.
166. See infra notes 193-94 and accompanying text.
167. It should help to reduce overall expenses by eliminating some duplication between the two groups. It also would make the post-conviction relief program less vulnerable to attack by special interest groups that might oppose it.
168. The Appellate Defense Commission is set by statute and includes: (1) the Dean
of the University of South Carolina Law School, (2) the President of the South Carolina
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Although the possibility of a direct conflict exists when a client
claims ineffective assistance on the part of appellate counsel provided
by Appellate Defense, the number of cases in which this is likely to
happen is relatively small.1 6 9 In the cases in which this does occur, the
program would be allowed to handle the case. Representation could be
provided from a list of attorneys who volunteer to take such conflict
cases, or the inmate could file an application pro se and receive appointed counsel from the court. The potential for conflicts of this type
would be much less likely than if the program were made a part of a
statewide public defender office.
In some situations a nonprofit corporation provides some benefits
over the establishment of a separate state agency. If a nonprofit corporation already exists, some start-up costs and duplication of expenses
can be avoided. No organization of this type now provides legal representation to South Carolina inmates; it is doubtful that any of these
savings would result from establishing one. An examination of programs of this type in other states revealed that funding, at least in
part, came from their states. 170 However, the level of representation in
post-conviction relief cases tended to be lower than that provided by
the state agency programs.' 71

Public Defender's Association, (3) a member of the South Carolina Bar Association appointed by the President of the Association, (4) a member of the South Carolina Trial
Lawyers Association appointed by the President of the Association, (5) the Chairman of
the South Carolina Judicial Council, (6) the Chairman of the Senate Judiciary Committee or his designee, and (7) the Chairman of the Judiciary Committee of the House of
Representatives or his designee. S.C. CODE ANN. § 17-4-20 (Law. Co-op. Supp. 1990).
169. Interview with William I. Diggs, then Chief Attorney, Appellate Defense, in
Columbia (Sept. 15, 1988). With respect to conflicts arising from multiple representations, the Supreme Court of South Carolina has already taken the position that staff
attorneys with the Office of Appellate Defense fulfill a different role than that of attorneys within a law firm. See 1986-1987 S.C. OFF. APPELLATE DEF. REP. 13. Similar reasoning has been applied to attorneys in a public defender's office. See Duncan v. State, 281
S.C. 435, 315 S.E.2d 809 (1984). At least one other state has held that no per se conflict
exists when a public defender is assigned to assert a claim of ineffective assistance
against another attorney from the same defender program. People v. Banks, 121 Ill. 2d
36, 520 N.E.2d 617 (1987); People v. Watson, 167 Ill. App. 3d 602, 520 N.E.2d 792 (1987).
The court reasoned that the more appropriate approach in such situations was to conduct a case-by-case inquiry to determine whether an actual conflict of interest existed.
170. See Girard, supra note 162, at 12-17. See also Responses to Prisoner Program
Survey, Question 3. Only the Southern Prisoners Defense Committee, a program that
provides representation in several states, indicated that they were not receiving state
funding in some form. See Table 10.
171. See Responses to Prisoners Program Survey, Question 10.
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V.

APPROACHES IN OTHER STATES

The out-of-state programs surveyed fall into two general groups:
defender programs and legal services to prisoners programs. Although
some defender programs also provided limited representation in other
areas, the major concentration of their efforts is in the areas of criminal trials, direct appeals, and collateral review.1 7 2 In contrast, the legal
services to prisoners programs are less likely to handle criminal trials
or direct appeals, but offer representation in a broader range of areas
such as domestic relations, civil litigation, and administrative matters. 17 3 These programs also tend to provide representation in a much
smaller percentage of the post-conviction cases in their states than do

the defender programs.274
Because the focus of this Article is on representation in post-conviction relief cases, only limited discussion will be given to the legal
services to prisoners model. 77 These surveys were intended to gather
data of a more general nature concerning post-conviction practices, as
well as information about the individual programs. The prisoner programs of Florida and Texas are of particular interest because they
seem to provide representation to substantial inmate populations and
do so on modest budgets.17 s Both of these programs also provide repre-

172. See Responses to Statewide Defender Program Survey, Question 5. See also
Table 11.
173. See Responses to Prisoner Program Survey, Question 5. See also Table 12.
174. Compare Responses to Defender Survey, Question 10 (mean = 65%; median

75%) with Responses to Prisoner Program Survey, Question 10 (mean = 25%; median
= 4.5%).
175. Larry C. Batson, Legal Advisor for the South Carolina Department of Corrections expressed support for this type of program, or a defender program that also provided representation in actions under 42 U.S.C. § 1983 (1981) and in administrative matters. In addition to improvements in the quality of representation afforded to the
inmate, Mr. Batson saw advantages to his office and the courts similar to those identified
in the system suggested by Mr. Valenta. See supra text accompanying notes 81-84. He
added that FED, R. Civ. P. 11 sanctions have no real impact on pro se litigants, but would
if lawyers were involved at earlier stages of civil rights cases. Interview with Larry C.
Batson, Legal Advisor for the South Carolina Department of Corrections, in Columbia,
S.C. (July 28, 1988).
176. Florida Institutional Legal Services, Inc. provides representation to roughly
25% of the inmate population of over 30,000. Post-conviction relief cases account for
approximately 25% of their caseload. A budget of $410,000 is funded by the department
of corrections under a federal court injunction and by a grant from the Florida Bar
Foundation IOLTA fund. See Florida Responses to Prisoner Program Survey, Question
9.
Texas Staff Counsel for Inmates is a part of the Texas Department of Corrections
and operates on an annual budget of $608,000. In 1987 it handled 2,785 requests for
assistance in post-conviction relief matters. Of those they filed 72 applications. This was
only about 7% of the total post-conviction relief caseload in Texas. See Texas Responses

https://scholarcommons.sc.edu/sclr/vol42/iss2/6

34

1991]

9INDIGENT DEFENSE SERVICES

Cowden: Indigent Defense Services for Post-Conviction Relief in South Car

sentation at all stages of collateral
review from initial interview
17 7
through federal habeas corpus.
The responses from other states generally revealed problems the
same as or similar to those identified in South Carolina. Fewer than
half of the respondents to the two surveys reported a uniform procedure for appointing counsel in post-conviction relief cases in their
states.17 8 Only eight, about one-fourth of the respondents, indicated
that any special training or experience was required for appointed
counsel. 79 The timing of the appointment varied but approximately a
third of the respondents said that it did not occur until after the hearing date had been set.8 0 While twenty-three of the thirty-one respondents reported that some provision was made for compensating appointed counsel,'
only Kansas and Ohio indicated that adequate
funds were appropriated. 182 The responses also indicated that established compensation rates were below what they considered to be fair
compensation for appointed counsel in these cases.' Moreover, several
of the respondents' comments or suggestions for ways to improve the
post-conviction system in their states mentioned the same problems as
those identified in South Carolina as well as the need for increased
funds or expanded staff for their own programs.
In light of the similar problems identified with respect to appointment of counsel in post-conviction relief cases, there does not appear
to be much benefit in looking to these other states for guidance. However, the number of cases in which these problems occur is significantly

to Prisoners Program Survey, Questions 10 and 18.
177. Responses to Prisoners Program Survey, Question 5. Of the other five programs
that responded to the survey, two do not handle post-conviction relief cases, one assists
only with the preparation of pleadings and on appeal, and one has a post-conviction
caseload that amounts to less than 1% of its total caseload. The other program, the
Southern Prisoners Defense Committee, handles a variety of cases, including post-conviction relief, on a regional basis and is not representative of a state program.
178. Responses to Defender Survey, Question 26; Prisoner Program Survey, Question 27. Only one out of the seven Prisoner Programs and 11 of the 24 Defender Programs responded affirmatively. See Table 13. Several of the Defender Programs indicated that the uniform procedure was to appoint their counsel on all cases.
179. See Responses to Defender Survey, Question 30; Prisoners Program Survey,
Question 31.
180. Responses to Defender Survey, Question 31; Prisoner Program Survey, Question 32. See also Table 14.
181. Responses to Defender Survey, Question 32; and Prisoner Program Survey,
Question 33.
182. Responses to Defender Survey, Questions 33 and 34; Prisoners Program Survey, Questions 34 and 35.
183. See Responses to Defender Survey, Questions 35 and 37 and Prisoner Program
Survey, Question 39. See also Tables 8 and 9.
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reduced because of the existence of these programs."8 4 For that reason
an attempt was made to identify those programs that had the greatest
impact, both in terms of the various stages of the process at which
representation was provided and their portions of the total post-conviction caseload.
Ten Defender Programs (Alaska, Connecticut, Indiana, Kentucky,
Maryland, Massachusetts, Michigan, Ohio, Washington, and Wisconsin) provide comprehensive representation in post-conviction cases,
from initial interview and investigation through appeal of the state
court decision. 8 5 Of these programs, six (Connecticut, Indiana, Kentucky, Maryland, Ohio, and Wisconsin) are responsible for representation in at least seventy-five percent of the post-conviction relief cases
in their states. 1 6 The total budgets for the programs ranged from
$420,000 to $20,000,000 per year. 11 When adjusted to reflect only that
portion applied to representation in post-conviction cases, the range
became $228,000 to $6,000,000.188

Kentucky has the only program that kept complete statistics comparing the number of inmates interviewed with the number of postconviction relief cases filed. 8 9 These figures show that post-conviction
petitions were filed in only five percent of the cases in which interviews
were conducted. 90 Three other programs gave estimates that, when av-

184. The 14 programs that responded to Question 10 of the Defender Program Survey reported that the portion of the total state post-conviction relief caseload handled by
these programs ranged from 1 to 100% with the median being 75% and the mean 65%.
185. See Responses to Defender Survey, Question 7. Seven of these programs also
provided representation on federal habeas corpus. See also Table 15.
186. Responses to Defender Program, Question 10. Connecticut (75%), Indiana
(95%), Kentucky (100%), Maryland (98%), Ohio (95%), and Wisconsin (75%). Two
other programs, Alaska and Michigan, indicated that they handled "most" of these cases
in their respective states but did not provide percentages. See Table 16.
187. See Responses to Defender Program Survey, Question 4. Several variables, including the inmate population, the extent of services provided, and the cost of living in
the different states, enter into these budgets and make it difficult to do any direct comparisons. A survey conducted by Prisoner Legal Services of Michigan, Inc. included a
comparison of funding levels and attorney to prisoner ratios for selected state funded
programs of this type. See S. Girard, supra note 162. (copy on file with the author).
188. Connecticut spends 2% of its $11,400,000 budget, or $228,000, on post-conviction relief. Indiana indicated that all of its $2,136,475 went to post-conviction relief, but
it also indicated that representation was provided at the trial and direct appeal level. See
Responses to Defender Survey, Question 5. Fifteen percent of Kentucky's $8,734,000
budget, or $1,310,100, was allocated to PCR. Maryland spends $1,020,000, 85% of its
budget, on these cases. Post-conviction relief takes 30%, or $6,000,000, of Ohio's
$20,000,000 total. Less than 10%, approximately $1,250,000, of the Wisconsin program
budget, $12,500,000, goes for post-conviction relief. See Responses to Defender Survey,
Questions 4 and 14.
189. See Responses to Defender Survey, Question 18.
190. See Response to Defender Survey, Question 19. In 1987 the program filed only
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eraged together, reflected filings in about fifty percent of the cases in
which interviews were conducted.'19 Even at fifty percent, this represents the potential elimination of a substantial number of meritless
cases. Although no statistics are available on how many of these inmates will file pro se, even if it is fifty percent there would be an over192
all caseload reduction of twenty-five percent.
The responses to the Defender Program Surveys also include information on a variety of ways to structure an organization to provide
this representation. Several of the respondents supplied copies of their
annual reports, which included their administrative structure or organizational flowcharts. Although many of the programs exist as subdivisions of a statewide defender office that provides defense services at all
levels of the criminal process,' 93 the options range from nonprofit corporations to a statewide agency specifically intended to handle post94
conviction relief.1

VI. CONCLUSION
The current procedure for the provision of counsel in PCR cases
presents problems not only in the quality of representation provided,
but for the efficient functioning of the system. Additionally, although a
variety of views exist on how to resolve these problems, no one answer

114 applications out of the 2,313 interviews conducted. In 1986 they interviewed 2,417
inmates and filed 130 applications.
191. See Responses to Defender Survey, Question 20. Maryland estimated that in
1987 they interviewed 644 inmates and filed 257 cases or roughly 40%. Ohio estimated
that they filed 350 out of 1,750 interviews (20%). Wisconsin estimated that they filed in
80% (1,800 of 2250) of their interviews. Florida and New Jersey programs also provided
estimates, but they were not considered because those programs do not provide comprehensive representation. See also Table 17.
192. For example, assume a total of 1,000 inmates request PCR assistance from the
program and after an interview and investigation it is determined that only 50% (500)
present meritorious grounds for PCR. The program then would prepare and file applications for these inmates. The other 500 would be advised that no meritorious claim existed in their cases and counselled concerning the bases for this evaluation. Even if half
(250) of this group decided to file pro se, this would constitute a net reduction in filings
of 25% from the original number of 1,000.
193. Alaska, Connecticut, Delaware, Kansas, Kentucky, Maryland, New Jersey, New
Mexico, Ohio, Rhode Island, West Virginia, and Wisconsin. Several of these offices also
provide representation in civil involuntary commitment proceedings.
194. The California Appellate Project is a nonprofit corporation that contracts with
the Administrative Office of the Courts and functions primarily as a resource center. The
Indiana Public Defender is a separate agency dedicated to representation in post-conviction relief cases. Several of the programs: Illinois, Michigan, New Hampshire, Oklahoma,
and Washington, are appellate defender offices that do both direct appeals and collateral
review. The Massachusetts program is under the authority of the Supreme Judicial
Court and provides representation only in post-conviction relief and civil rights cases.
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can guarantee a solution. The following recommendations are offered
as a practical approach to improving the quality of services provided to
the client and the efficient functioning of the collateral review process.
1. A statewide office should be established as a post-conviction
services subdivision of the Office of Appellate Defense to provide
representationin PCR cases at all stages from investigation and
preparationof the application to conclusion.
This recommendation is valid not only because it is based on the
suggestions in the surveys but also because it is the best solution to
address all of the problems identified by the various groups responding
to the surveys: (1) the lack of compensation for appointed counsel, (2)
appointment of attorneys who lack adequate experience or training in
criminal or post-conviction practice, (3) insufficient time to prepare the
cases, and (4) the number of meritless post-conviction cases that are
filed in the courts. Similar programs function well in other jurisdictions
and nothing indicates that the program would not function equally
well in South Carolina.
a. The principaladministrative officer for the subdivision should
be the Deputy Chief Attorney for Post-ConvictionServices.
The Chief Attorney of the Office of Appellate Defense, assisted by
a Deputy Chief Attorney for post-conviction services, should have responsibility for the preparation of budget requests and the submission
of those requests, with the commission's approval, to the Governor and
the General Assembly. The Deputy Chief Attorney should have administrative control over the cases assigned to the subdivision.
b. The post-conviction subdivision should be given responsibility to
provide post-conviction services at all levels from initial interview
and investigation through appellate denial of federal habeas corpus
petitions.195

Initially, the program should not undertake responsibility for post195. Representation on federal habeas corpus is included because it demonstrates to
the clients a commitment by the agency and the attorneys to follow through with meritorious cases. As a result, the author believes this enhances the credibility of the attorneys
in the eyes of the inmates. It is also improbable that this will add significantly to the
agency's caseload. Based on the numbers provided by the District Court Clerk's office, an
average of fewer than 100 habeas petitions were filed in each of the three years during
the study period. The United States Magistrates estimate that between 30% and 50% of
these are dismissed for failure to exhaust state remedies or for some other procedural
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conviction representation in death penalty cases because of the time
and staff demands imposed by these cases.119 To evaluate accurately
the subdivision's caseload and quality of services at the recommended
staff and funding levels, representation must be limited to noncapital
cases. As previously noted, an independent nonprofit corporation has
been established to handle recruitment of counsel and to serve as a
resource center in death penalty cases. 19 7 When both of these offices
have been in operation for some time, a better basis will exist to determine whether they can be reorganized to provide these services in a
more efficient and cost effective manner.
The proposed agency would require a full-time staff of thirteen
people: the Deputy Chief Attorney, six staff attorneys, three paralegals,
and three secretaries. The number of attorneys necessary was determined by considering the American Bar Association's recommended
level of staffing and the information obtained from the surveys of programs in other states. The ABA recommends one lawyer for every four
hundred prisoners or cases, or one lawyer, one full-time paralegal, and
two law students for every eight hundred prisoners or cases."' The
ABA recommendations were for programs that provide full legal services with post-conviction relief and related cases representing about
forty percent of the total inmate or case requests. Because the lawyers
in this agency would be responsible for only post-conviction cases, this
would require an adjusted lawyer-to-prisoner or case ratio of one per
one thousand inmates. As of April 3, 1991 the inmate population of the
South Carolina Department of Corrections was 15,709.111 Kentucky's
report of 2,313 client interviews in 1987 supports this figure. This
equates to requests from about forty-four percent of its prison population.2"0 A similar rate of requests for assistance in South Carolina

reason. Telephone interviews with former Magistrate Herlong, Magistrates Gambrell and
Catoe, and with Magistrate Carr's secretary. All phone interviews took place on August
4, 1988; William M. Catoe, Jr. is in Greenville; Robert S. Carr is in Charleston; Charles
W. Gambrell and Henry M. Herlong, Jr. are in Columbia. Federal habeas corpus petitions increased significantly during 1990-330 were filed. Telephone interview with Donald J. Zelenka, Chief Deputy Attorney General, Columbia, S.C. (April 1, 1991).
196. See Spangenberg, A Caseload/Workload Formula for Florida's office of the
Capital CollateralRepresentative (1987), Tables 6 - 9, at 47-50. See also Spangenberg,
Caseload and Cost Projections for Federal Habeas Corpus Death Penalty Cases in FY
1988 and FY 1989, at 52 (Sept. 1987) (indicating that it would require one full-time
attorney for every five post-conviction death penalty cases).
197. See supra notes 115-17 and accompanying text.
198. See ABA, OFFENDER LEGAL SERVICEs, A TECHNICAL AssISTANCE MANUAL PROVIDED By BASICS (1976).
199. Telephone interview with Laurie Osler, Executive Assistant for Legal Settlements, S.C. Dept. Corrections (April 3, 1991).
200. See G. Camp & C. Camp, The Corrections Yearbook 3 (1987).
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would result in a 1 to 855 lawyer-to-client ratio under the proposed
level of staffing.
The Deputy Chief Attorney should have a minimum of three to
five years of practice experience in criminal or post-conviction relief
cases. Prior administrative experience or experience supervising junior
lawyers would also be beneficial. The staff attorney positions are expected to be entry level positions and are budgeted accordingly. It is
anticipated that these positions would be filled with the most experienced people available within budgetary limits. In addition to the fulltime staff, the budget should provide funds for part-time law clerks.20'

2. State funds should be provided to compensate appointed
counsel and to reimburse counsel for costs in pro se PCR cases
when representationcannot be provided by the statewide program.

Even with the establishment of this agency, some post-conviction
relief cases will require appointment of counsel. 202' The study group
recommends that the state allocate funds to compensate counsel appointed on post-conviction relief in an amount equal to that provided
for appointed counsel in criminal trials.

3. Volunteer counsel in death-penalty PCR cases should be
appointed by the hearing court and should be compensated and
reimbursed for costs on the same basis as other appointed PCR
counsel.

One of the functions of the Death Penalty Resource Center is to
recruit experienced attorneys to serve as counsel on PCRs in death
penalty cases. This approach was adopted because the highly specialized and complex nature of these cases made it likely that the
problems identified in connection with appointments in PCRs would
be enhanced in these cases. The recommended procedure would provide some compensation for the heavy time demands this type of representation places on members of the Bar.

201. A reasonable projection of the first-year budget would total approximately
$464,000 with $265,000 designated for employee salaries and $53,000 for fringe benefits.
202. Some inmates undoubtedly will reject the advice of the agency lawyer that
their cases have no merit and will file pro se. See supra note 192 and accompanying text.
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4. The hourly rate of compensation for appointed counsel should
per hour
be substantially increased to a minimum of forty dollars
20 3
for out-of-court time and in-court time.
After these recommendations have been in effect for a period of
time adequate to provide sufficient data, a study should be conducted
to determine what impact they have had on the PCR process and
what, if any, additional changes are necessary.

203. The current rates are set at $10.00 per hour for time spent out of court and
$15.00 per hour for in-court time. S.C. CODE ANN. § 17-3-50 (Law. Co-op. 1976). The
South Carolina Bar Association recommended a rate of $40.00 per hour. S.C. B. TASK
FORCE, FINDINGS AND RECOMMENDATIONS REGARDING SOUTH CAROLINA'S INDIGENT DE-

(November 1988) (copy on file with the South Carolina Bar). A rate in this
range would at least help to cover the overhead costs incurred by appointed counsel. See
supra note 138.
FENSE SYSTEM
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TABLE 1
CASEFILE STATISTICS FOR POST CONVICTION RELIEF CASES OPENED BETWEEN
January 1, 1983 - November 12, 1987

COUNTY

TOTAL

Abbeville

10

Aiken

80

Allendale

8

Anderson

76

Bamberg

1

Barnwell

10

Beaufort

27

Berkeley

35

Calhoun

7

Charleston

160

Cherokee

54

Chester

26

Chesterfield

27

Clarendon

16

Colleton

21

Darlington

33

Dillon

25

Dorchester

27

Edgefleld

20

Fairfield

10

Florenco

63

Georgetown

32

Greenville

272

Greenwood

so

Hampton

10

orry

138

Jasper

10

Kershaw

11

Lancaster

36

Laurens

33

Lee

13

Lexington

58
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COUNTY

1983

1986

1987

TOTAL

14

34

3

3

6

18

3

2

1

2

8

3

4

6

6

9

28

4

4

4

4

6

22

6

21

12

55

9

11

13

61

49

222

Marlboro

1

McCormick

0

Newberry
Oconee

Pickens

1989

7

4

8

Orangeburg

1984

6

Marion

is

3
8

8
1

32

35

91

95

3

3

1

1

0

8

25

29

26

39

44

163

Sumter

4

9

13

18

17

61

Union

2

4

7

9

2

24

Williamsburg

I

I

0

11

17

s0

York

7

14

19

17

17

74

1

0

1

0

382

548

608

Richland
Saluda
Spartanburg

Unknown

.

TOTAL

322

360

L
2.220

1988 - 767 cases opened statewide
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TABLE 2
STAGE AT WHICHCOUNSEL IS APPOINTED

COUNTY

AUTOMATIC
ON RECEIPT
O PR

AT
JUDGE'S
DIRECT

UPON
RECEIPT
OF AG'S
RESPONSE

WHEN
TERM OF
PCR COURT
SET

VARIES

Abbeville
Anderson

YES

Barnwell

YES

Beaufort

YES

Berkeley

YES

Cherokee

YES

Chesterfield

YES

Clarendon

YES

Colteton

YES

Dorchester

YES

Edgefleld

YES

Fairfield

YES

Florence
Georgetown

YES
YES

Greenville

YES

Greenwood

Haompton
Iforry

YES
YES

Kerbhaw
Lancaster

YES
YES

Laurens
Lee

YES
YES

Lexington

YES

Marion

YES

McCormick

YES

Newberry

YES

Oconee

YES

Orangeburg

YES

Pickens

YES

Richlond

YES

Saluda

YES

Spartanburg

YES

Sumter

YES

Union
York

YES
YES
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TABLE3POLICY ON APPOINTMENT OF PUBLIC DEFENDER'S OFFICE
AS REPORTED BY CLERK OF COURT

On All
pCR's
Barnwell
Fairfield
Georgetown
Lee

On All
PCR's
Unless A
Conflict

Individual

Anderson

Greenville

Beaufort

Hampton

Cherokee

McCormick

Clarendon

Newberry

Colleton

Sumter

Lawyers A.
Members of
Bar

Edgefield
Florence

Not Applicable

Berkeley
Chesterfield
Dorchester
Kershaw
Richland
Union
York

Horry
Lancaster

Laurens
Lexington
Marion
Oconee
Orangeburg
Pickens
Saluda
Spartanburg

TABLE 4
APPOINTMENT OF PUBLIC DEFENDER'S OFFICE
AS REPORTED BY JUDGES

On All
PCR's
Unless A
Conflict

Chesterfield
Clarendon
Fairfield
Greenville
Jasper
Lancaster
Lexington
Marlboro
Sp-tanburg

"

Individual
Lawyers As
Members of
Bar
Anderson
Charleston
Greenwood
Horry
Lancaster

Never

Not.Applicnble

Greenville
York

Charleston
Greenville
Lexington •
Orangeburg

Note that judges in the same area may give different responses
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TABLES5
COUNTIES IN WHICH COMPENSATION WAS REPORTED

AND
THE METHODS OF ATTORNEY COMPENSATION IN PCR CASES

Defense
Funds
Barnwell

Public
Defender

County
Fund,

Other

YES

Dillon
YES

Greenville
Greenwood

YES

IHorry
Leo

YES

Spartanburg
Union
York

TABLEd
PETITIONS FOR
WRIT OF CERTIORARI
FROM PCR

Filed
Denied
Granted
Disrnissed
Pending
Death
Penalty

TABLE 7
RECOMMENDATIONS FOR IMPROVING THE OUALITY
OF REPRESENTATION TO PCR APPLICANTS

PUBLIC
DEFENDER

11

5

13

34

63

4

4

10

45

63

3

8

41

52

12

32

58

14

42

77

31

44

5

13

Establish a back-up center to asuist
appointed lawyers
Provide attorneys through existing
agency to represent PCR applicants
Establish new statewide office to
provide representation at all stages
of PCR

14

Provide compensation for appointed
counsel
Provide additional funds for
investigation and experts

Responses

were

received

3

from

41

TOTAL

CLERKS

Provide CLE or other treining for
appointed lawyers

a

PRIVATE
LAWYERS

JUDGES

Judges,

35

3

Clerks,

lawyers.
https://scholarcommons.sc.edu/sclr/vol42/iss2/6

33

7

Public

Defenders

and 109

Private
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TABLE 8
OPINIONS OF FAIR FEES FOR PCR REPRESENTATION BY THE
STATE-STATEWIDE DEFENDER PROGRAMS
Hourly Rate*

State

Flat Fee*

Maximum

California
Connecticut

$1,000

Delaware
Florida-1

$2,000

Florida-2
Illinois

$5,000

Indiana
Kansas
Kentucky
Maryland

$500

Massachusetts
Michigan
New Hampshire
New Jersey
New Mexico

$700

New York
Ohio

$1,000

Oklahoma
Rhode Island
Washington-I
Washington-2
West Virginia

$1,500

Wisconsin

TABLE 9
OPINIONS OF FAIR FEES FOR PCR REPRESENTATION BY
THE STATE-PRISONER'S PROGRAMS
State

Hourly Rate*

Florida

Flat Fee*

Maximum

$200

Michigan

$45

Minnesota

$30

New York
North Carolina

$2,000

Texas
SPDC**
*

Note - A blank indicates no response

-_
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TABLE 10
METHOD OF PRISONER PROGRAM FUNDING
As part of
larger
agency
In state
budget

Separate
agency
In state
budet

Federal
Grants

Florida

State
Grants

Grants
from
private
Foundations

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

Other

YES

Michigan
Minnesota

YES

New York

YES
YES

North Carolina
Texas
S PDC,

This refers to a program which covers more than one specific state

TABLE 11
STATEWIDE DEFENDER PROGRAMS
AREAS OF REPRESENTATION

So"l

Trial of
Criminal
Cburgre

Alaska

YES

Direct
APP-1

California

State
PCRs or
Habeas

Appeals
from PCR
or Hachens

YES

YES

YES

YES

Connecticut

YES

YES

YES

Delaware

YES

YES

YES

Florida-I

YES

Florldm-2

YES

YES

YES

Illinoin

YES

Indiana

YES

YES

YES

Kansas

YES

YES

YES

Kentucky

YES

YES

YES

YES

Maryland

YES

Massachusetts

YES

YES

Michigan

YES

YES

Now Hampshiro

Serve
Only as

Other
YES

YES

YES

YES

YES

YES

YES

YES

YES

Now York
Ohio

Resource
Center

YES

New Jersey
New Mexico

Federal
Habeas &
Anneals

YES
YES

Oklahoma
Rhode
Island

YES

Washington-I

YES

YES

YES

Waahington-2

YES

YES

YES

West
Virginia

YES

YES

YES

YES

Wisconsin

YES

YES

YES

YES

YES

YES
YES

https://scholarcommons.sc.edu/sclr/vol42/iss2/6
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TABLE 12
PRISONER PROGRAMS - TYPES OF REPRESENTATION

PCR

Appeals
fro
PCR

Fedral
Habeas
and
Aenrat

Civil
Rights
S1955

Domestic

Florida

YES

YES

YES

YES

Michigan

YES

Minnesota

YES

Trial of
Criminal
Charg

Stat.e

Direct
Agve.

State

YES

YES

YES
YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

YES

Otber

YES
YES

YES

YES

YES

North Carolina

SPDCe

Prison
Adran,
Neeri.s

YES

NewYork

Teaas

General
fiil

YES

YES

YES

YES

YES

YES

•This refers to a Prisonse program wrhialhcovens mare than one apecifa stats

TABLE 13
UNIFORM STATEWIDE PROCEDURE FOR THE APPOINTMENT OF
COUNSEL FOR INDIGENTS IN PCR CASES - STATEWIDE DEFENDER PROGRAMS
Yen

No

California

Connecticut

Florida-1

Delaware

Indiana

Florida-2

Kentucky

Illinois

Maryland

Kansas

Michigan

Massachusetts

New Jersey

New Hampshire

New York

New Mexico

Ohio*

Ohio*

Washington-1

Oklahoma

Wisconsin

Rhode Island
Washington-2
West Virginia

*

Ohio's Statewide Defender program answered both Yes and No
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TABLE 14
STAGE AT WHICH APPOINTMENT OF COUNSEL
OCCURS IN PCR PROCESS
AS REPORTED BY DEFENDER PROGRAMS

Prior to
Fili of PC

After Filing of PCR
Prior to Response

Prior to hearing
beinO set

After date of
hearing is set

Kansas
Maryland
Michigan

Connecticut
Illinois
Kentucky
Rhode Island
West Virginia

Florida
New Mexico

Florida
Indiana
New Jersey
New York
Oklahoma
Washington-1
Washington-2
Wisconsin

TABLE 15
STAGES OF PCR PROCESS AT WHICH REPRESENTATION IS PROVIDED
STATEWIDE DEFENDER PROGRAMS

Investment
& Preparation
of the PCR

At Hearings
on the PCR

On Appeal
from PCR

Alaska

YES

YES

YES

Calfornia

YES

YES

YES

YES

Connecticut

YES

YES

YES

YES

Delaware

YES

YES

YES

Itote

Preparation
& Filing of
Federal Habeas

Other

Florida-1
Florida-2
Illinois

YES

YES

Indiana

YES

YES

Kansas

YES

YES

Kentucky

YES

YES

YES

Maryland

YES

YES

YES

Massachusetts

YES

YES

YES

YES

Michigan

YES

YES

YES

YES

New Hampshire

YES

YES

NlewJersey

YES

New Mexico

YES

YES

YES

YES

YES

New York
Ohio

YES

YES

YES

YES

Oklahoma

YES

YES

YES

YES

Rhode Island

YES

YES

Washington-i

YES

YES

YES

YES

Wahlngton-2

YES

West Virginia
Wisconsin

YES

YES
YES

YES

https://scholarcommons.sc.edu/sclr/vol42/iss2/6

YES

YES
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TABLE 16

PCR CASELOAD PERCENTAGES
FOR DEFENDER PROGRAMS
Percentage of
PCR's for State

Percentage of Program's
Totat Cseload

State

Alaska
Connecticut
Indiana
Kentucky
Maryland
Massachusetts
Michigan
Ohio
Washington

2%

Wisconsin
No figures given
PCR caseload.

but

response

71%

indicated

that

the

program

handled

a

major

portion

of

the

State

TABLE 17
PCR CLIENTS INTERVIEWED AND PCR FILED-STATEWIDE
DEFENDER PROGRAMS*
1986

1985
Interviewed

State
Florida-2
Maryland

375

Filed

lnterviewed

1987

Filed

Interiewred

0

275

0

265

644

266

644

257

2417

10

2313

114

37

New Jersey
Ohio
Wisconsin

Kentucky

This includes only the State Programs who responded to this question
Based on actual statistics maintained by program; all others are etimates.
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